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What is the “Justice Gap?”

At most 20% of the legal needs of low-
income communities are met and the vast

majority of low-income civil litigants are
unrepresented.

Legal Services Corporation, Documenting the Justice Gap in
America, 2009

INSTITUTE o

Ok
& (P

ESEARCH on
OVERTY




What is the “Justice Gap?”

For every client served by civil legal aid offices, one
potential client was turned away.

Nationwide, for every 6,415 people who meet legal aid
requirements, there is only one legal aid attorney
available to meet their needs .

Legal Services Corporation, Documenting the Justice Gap in
America, 2009
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Existing Right to Counsel in Civil Cases

* There are hundreds of existing state laws that provide for a
civil right to counsel.

 Origin of right to counsel laws vary

* Most laws fall into one of three areas:
— Family law

— Involuntary commitment

— Medical treatment

Appointed counsel often lacks adequate training and
experience, caseload limits, and adequate compensation to
ensure competent representation.
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AMERICAN BAR ASSOCIATION

ABA Toolkit for a Right to
Counsel in Civil Proceedings

American Dar Assodiation
Model Access Act &
mmuow&cowu\mmm

I'HE ACCESS 4 JUSTICE INITIATIVE

M Warking Geoup on Chvil Nghe 1o Comnel

ACCESS NCCRC \N=
TO JUSTICE:

United Nations Human Rights

‘Office of the High Commissioner for Human Rights

Response 10 the Fourth Periodic Report of the United States to
e Unted Nations Human Rights Committee
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ABA Recommendation 112A

RESOLVED, That the American Bar Association urges
federal, state, and territorial governments to provide
egal counsel as a matter of right at public expense to
ow income persons in those categories of adversarial
oroceedings where basic human needs are at stake,
such as those involving shelter, sustenance, safety,
health or child custody, as determined by each

jurisdiction.

Adopted by ABA House of Delegates,2006.
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Pro Se Legal Assistance Innovations

Court navigators & facilitators

Self-help centers & hotlines

Simplified court forms and “how to” packets
Lawyer-for-a-day programs & clinics
Technological and online resources

Judicial and court staff education on SRL issues
Law libraries & librarians

Non-lawyer advocates

Unbundled legal services
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Justice Index

National Center for Access to Justice's 5o-state
survey of Americans' ability to use the justice
system. Released in 2/2014.

States evaluated on 4 key issues: attorney access,
self-representation, language assistance, disability
assistance.

Each state was on a 100-point scale. National
average of 48.7, with range from 23.7 (Oklahoma) to
69.4 (Minnesota).

http://www.justiceindex.org/
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Turner v. Rogers (SCOTUS, 2011)

* Michael Turner sought right to counsel

* Summary of Facts
— Delinquent child support obligorin SC

— OTSC hearing on why he should not be held in
civil contempt for failure to pay child support

— Held in contempt and incarcerated for 12 months

— Revolving door experience
* At least 6 contempts for nonpayment of support

e Qver $20,000 In darrearages
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South Carolina’s Legal Process

Civilly incarcerated child support debtors are
13-16% of SC jail population

Automated OTSC enforcement process

No right to counsel

Hearings are cursory and last a few minutes
No judicial findings on ability to pay in
Turner’s case
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Low-Income NC Parents and CSE

 Federal OCSE Data (2008)

— Half of child support debt in US owed by parents
with with less than $10,000 annual income

— On average, these parents owe $20,000 in
arrearages

— 70% of these arrearages owed to state, not
families

* Why?
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SCOTUS Turner decision

* 5-4 decision
* Unanimous rejection of Civil Gideon claim

— Due process clause does not provide a categorical
right to counsel in a civil contempt proceeding for
nonpayment of child support even though there is
risk of imprisonment

* 5-Justice majority ruled that Turner’s
constitutional right to due process had

been violated 1n South Carolina’s civil
contempt proceeding o
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Turner's Substitute Procedural

Safequards

States must provide unrepresented litigants
with “substitute procedural safeguards”

* Notice that ability to pay is a critical issue

* Form to elicit relevant financial information
* Opportunity for a hearing

* Express findings by court on ability to pay
Critique: no empirical basis for ruling
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Implications of Turner Decision

Increased awareness of debtors’ prisons

Judicial engagement approach required

Is Turner a landmark decision for self-
represented litigants?

Resolving Turner’s unanswered questions

— Post-Turner class action litigation in Georgia,
Miller, et al. v. Deal, et al., Case No. 2011-cv-

198121 (Fulton County Superior Court)
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The Outskirts of Hope

DEBTORS’
PRISON

CRIMINAL JUSTICE DEBT:
A BARRIER TO REENTRY

Al Naremrn Tt POLITICS AVSTERITY
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ROBERT KUTTNER

How Ohio’s Debtors’ Prisons Are
Ruining Lives and Costing Communities

A Report by Bha Amarican Ol Libarties Unien of Dhie !
April 2013 Agl:ll"

Debtors' Prisons Are Alive and Well in America

Inoarceration of child spport debtors is part of a broader sef of policies that, in the
words of Ekrenreich, “rob the poor.”

IN FOR A PENNY

The Rise of Amarica’s New Deblors” Prisons
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Judge's Role in Access to Justice

* Current movement among states to amend
their judicial codes to address self-
represented litigants.

* 24 states and D.C. have language in their
judicial code that is similar or identical to 2007
ABA Model Rule 2.2 and Comment 4

* Several states, including Wisconsin, are
currently considering such amendments.
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ABA Model Code of Judicial Conduct

Impartiality and Fairness

Rule 2.2: A judge shall uphold and apply the
law, and shall perform all duties of judicial office
fairly and impartially.

Comment 4: Itis not a violation of this Rule for
a judge to make reasonable accommodations to
ensure pro se litigants the opportunity to have
their matters fairly heard.
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Proposed Amendment to
WI Judicial Code

* Pending petition to amend to state’s Code of Judicial
Conduct, filed 9/2013 by WI Access to Justice Comm.

* Proposed new rule: “A judge shall uphold and apply the law
and shall perform all duties of judicial office fairly and
impartially. A judge shall also afford to every person who has
a legal interest in a proceeding, or to that person’s lawyer, the
right to be heard according to the law. It is consistent with
this rule for a judge to make reasonable efforts to facilitate
the ability of all litigants, including self-represented litigants,
to be fairly heard.”

* The petition lists examples of reasonable steps a judge may
take in the exercise of such discretion.
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Cont., Examples of What Judges Can Do

Construe pleadings to facilitate consideration of the issues raised.
Provide information or explanation about the pleadings.

Explain legal concepts in everyday language.

Ask neutral questions to elicit or clarify information.

Modify the traditional order of taking evidence.

Permit narrative testimony.

Allow litigants to adopt their pleadings as their sworn testimony.

Refer litigants to any resources available to assist in the preparation of
the case or enforcement and compliance with any order.

Inform litigants what will be happening next in the case and what is
expected of them.
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SOUTHERN
CENTER FOR

HUMAN
RIGHTS

State Initiatives

Georgia Deprives Children As Indigent Parents Languish In Debtors’ Jail
For Inability To Pay Child Support

21

% BECAUSE FREEDOM

AMERICAN CIVIL LIBERTIES UNION KEY ISSUES ACTION

HOME » CRIMINAL LAW REFORM

Court Takes Swift Action to End
Debtors’ Prison
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Found Courts Jailing People Too Poor to Pay Fines

February 5, 2014



International A2J Issues and
Initiatives
| ormviow |

U.S. Justice Gap is Under International
Scrutiny

U.N. committee wants answers about this country's disparity in access NATIONAL LAW JOURNAL

to civil legal services.
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INTERNATIONAL A2J

theguardian TheObserver

News US| World  Sports  Comment Culture | Business Money | |

How to represent yourself in court

Proposed changes to legal aid will remove whole areas from the
scheme, leaving many people little choice but to go it alone

ﬁ Jon Robins

I Al The Observer, Saturday 6 August 2011 17.59 EDT
O & Jump to comments (12)
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Legal aid could be removed from areas such as divorce and child support if the
Legal Aid bill goes through parliament. Photograph: Martin Argles for the Guardian INSTITUTEﬁW
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Legal Aid, Sentencing and Punishment of Offenders Act 2012

2012 CHAPTER 10

An Actto make provision aboul legal aid, 1o make further provision aboul funding legal services, 1o make pravision aboul costs and other
amounts awarded in civil and crimingl proceedings; 10 make prowvsion about referral fees in connection with the provision of legal
sanvices, 1o make provision aboul semdencing offenders, including provision about relesse on licence or otherwise, o make provision
about the collection of fines and other sums; 10 make provision about ball and about remand otherwise than on bail; to make provision
aboul the employment, paymen! and transfer of persons detained in prisons and other instilulions, 10 make provision about penalty
notices for disordery behaviour and cautions; to make prowsion about the rehabiltaton of offenders; to create new offences of
threatening with a weapan in public or on school premises and of causing serious injury by dangerous driving; 1o create a new offence
relating to squatting; to increase penalties for offences relabing fo scrap metal dealing and to create a new offence relating to payment for
scrap metal; and to amend seclion T6 of the Criminal JusBce and Immigralon Act 2008

[151 May 201 2|

BE IT ENacTED by the Queen's most Excellent Majesty, by and with the adwice and consent of the Lords Spiritual and Temporal, and
cormmong, in this present Fariament assembled, and by e Suthonty of The Same, 35 ToNows —
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