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SOCIAL REFORM GROUPS AND LAW REFORMERS

.. By Joel F. Handler¥*

”fAmericans have alwayé resorted to tﬁe‘courts to challenge tﬁe action
of go?erﬁmént, but only during the lasf two decades has the use of liti-
gation as an instrument of social reform become so widesptead.that we'
could call i1t a movement. Most.notable was'the work ofvcivii rights
groups;'particulérly the litigatioﬁ activities of the NAACP, and the
RAACP Legal Defense and Education Fund, Inc. (Tﬁe Inc. Fund). Brown v.

Board of ‘Educa'tionl (the school desegregation case) came at'the‘outset

of the Warren Court--a pério@ of.judiciai activism»during whiﬁh the
federal'éourté opeﬁed thei; doors to the claims of the disenfranchised
and minorities in American society.2

The apparen; successes in civil fighté litigation and -the receptivity'
of the Supreme Court and the lower federal courts encouraged other groups
and organizafions to adopt a laW'réfofm strategy. In the late 1960s, bﬁo
Legal Services pushed law refarm~(test case litigation) as a strategy to
help eliminate poverty. Ralph Nader :emphasized law, if not litigationm,
as an instrument of sécial change. Nader uéed publicity,lréports, and
exposure, iﬂ an attempt to force agenciés to carry out laws already on the
books, and to get legislatures to enact new laws. .The latest development,
starting ébéut 1970, was the foundation-supported "public interest' law firm.
Public interest law firms are known primarily for fepresenting environméntglists
and consumers, but in fact, they also represent many other interests--the
physically and mentally 111, children, women, juveniles;‘TV listeners,.and

so forth.3




During the last twenty-five years, then, we have witnessed three inter-

related phenomena. There was a long period of judieial activism ﬁhich'stim—

ulated and encouraged the use of litigation as a tool of social reform. There

was a growth of client groups turning to lawyers and the courts. At first
the most promineﬁt groups were blacks, later joined by other minofities; then,
there were the poor, followed by environmentalists, consumers, womén,gand

a whoie range of o@hers. And there was a rise in lawyer organizations inter-
~ested in law reform, test-case litigation which attracted a steady stream ”
of professional recruits.

In this paper, we set forth a theoretical framework for evaluating the
twenty~-five year expérience of social reform groups and law reform lawyers.
What Were;tﬁe law reformers and their clients ‘trylng to do? What was their
thedry as to what was wrong with soclety, and what was their prescription
for change? Under what circumstances did law refofmers sﬁcceed or fail in

their efforts?

Part L. The Theéry of the Law Reformers

Despite diﬁersity among law reform organizations, one can identify in
their activities certain cémmon, underlying thémes;. For the most part, the
lawyers want more of society's goods for theilr clients. Often they justify‘
their work in terms of procedural justiee, but substantive goals are far more
iﬁpoftant; Inc. Fund lawyers are committed to blacks; OEO Legal-Services
lawyers to the poor; public interest lawyers to prese:ving the envirdnment,
or protecting consumers, or ofﬁér groups. and interests.A Lawyers in law

reform organizations are social reformers interested in tangible benefits

for theilr clients, they differ from othef social reformérs or political



entrepreneurs only in that they happen to‘be lawyers uéing their’professioﬁal
skills. . |

The principle method which these reformers use is advocacy—;they wish
to.aléer the‘adverséry system in order to strengthen its capacity to suit
their heeds and desires. Redistributions.df values will be obtained through
representation in court of groups and interests, who, they feel, have been
unrepfesented or underrepresented. But advocacy is not restricted to courts;
it takes place wherever importént_decisions arg.made affecting the interests
of clign£ grﬁups——in all branches-and levels of government——legisiative and
executive——in ;hé media, in the pfiﬁate sector. Other themes in_laW‘reférm
activity are'consciouSnessjraising.and legitimization. The legal system is.
‘used as a vehicle to make clients and the wider commuﬁit& aware bf'goals‘
and issues; court degisions, statutes; and administrative rules iegitimate
the values of the law reformers and their clients.

ﬁbst of the activity of the law reform lawyers is directéd against the
gb§ernment. 'Tést—caée 1itigatioé.aﬁd'othér forms of advocacy representafion
seek to make the state live up to its promises.by~enforcing 1a@s already
on the books. These tactics also aim at a balance in the flow of information
so that aééncies exercising discretionary power will modify fheir'view of
the "public interest," in the direction of the definitions the lawyers ad-
vocate.

Underlying these efforts at strengthening the édversary system, and
refofming government is the basic assumption tha£ values will be redistributed
to-sdcial reform groups through the revitalization of pluralism. The law
reform lawyers accept the pluralist interp:eféiton of American government, are

aware of the shortcomings of pluralism, and seek to remedy these shortcomings.




The core of pluraliét thought is that socilety ié composed of many
interest groups (including government) and that the public interest is
servéd through the competition of the various groups. Soclety is diverse;
henée, groups arise to represent vapious interesté. Pluralists believe that
as léng as there are many competing groups, govermment will not be controlled
by any oneAinterest. The pluralist model is omne of étability and equilibrium.
Overlapping membership as.well as the potential for the rise of opposition
groupsltends to modify démands{ there is always the potential for counter-
vailing power. Grqups constantly try to stabilize internél and externall
relations.

Critics of pluralism argue that interest groups have been taken into
partnership with government and become "institutionized." Instead of com-
petition among groups vying for government benefits, there is consensus
politics; governmént deals with the most powerful, besf organized interésts
in society, and tends to sénction and-sﬁpport bargains_alréady struck, thus
further strengthening the entrenched groups. The partnership system fails to
take account of unarticulated interests or weak and poorlf organized groups.
The present system, instead of fostering change, cgmulates beﬁefits and ad-
vantages for elites and perpetuafes the status quo.

There are a number of Ways to remedy institutionized pluralism, but
law reformers choose to use the legal system to strengthen the position
of weak, poorly ofganizéd, or unarticulated intérests in society. As Ralph
Nadgr.put it, "A primary goal.of our work is to build countervailing forces
on.behalf'of Citizéns. P Mugt not- a just legal system‘accord victims .

the power to help themselves, and deter those forces which victimize them?"




The prcscripticn of the iaw reformcré'is to make pluralism work by streng;hen—
ing the "out™ groups.

‘The law reform strategy intends to increase the power of the client
groups. Why have these groups been so powerless? And how can law reformersv
change the situation? To answer these questions, we will look first at.
cha;acteristics of the groups themselves. Then, we must looklat character-
istics of the'law reformers." Why co they take certain kinds_of.actions but
notfothers? How appropriafe are thelr actions.in.light'of the needs aﬁd ,
problems of their clients? As we shall see, the iaw reformers are litigation—
orlented, but how much can courts rcclly acccﬁplish? 'Finallf, we'mcst
consider_whac we mean by success. How do we evaluate whether laﬁ reform

activity is successful or not?

Part II. Toward A Thecry of Social Reform Group Law Reform Activity:
The Determinates of Success

'In this.part,,wc try to identify the variablcs‘cf'cAtheer that would
<expiain success in reform group law reform acti&ity. There are five |
of these variables: 1) the.characteristics of social reform groups; 2) the
distribution of the benefits and costs of social reform group activity; 3)
the nature of'the bureaucratic contingency confronting the social reform
_group; 4) characteristics of judicial remedies; and 5) characteristics of the
law reformers. First, we will discuss the characteristics of each of the

variabies; then, we will specify the relationships.

A. Characteristics of Social Reform Groups

X

Social scientists have expressed various views about the nature, struc-

ture, and efficacy of social reform groups. A common assumption has been that




people with mutual intersts join together to further those interests since
all members of the group are better off acting together. Group action is .
rational, self-interested behavior on the part of individuals. Mancur Olson,
Jr. has chellenged'this assumption. In his view,-unless the group is small,
or coercilve, rational, self-interested individuals will not join together
to achieve common interests.

| The key to Olson's analfsis is the distinctlon between collective and
.selective goods, and the concept of the free rideri Collective goods or
public goods are goods that any member of a group can consume even 1f he has
not .paid any of the cost of producing the goods. A consumer who does mot
pay is called a ""free rider." As retional,'self—interested individuals, there
is no economic reason why they should pay for the cost of producing the good
when they can enjoy the good free.. Olson uses as an example, factory working
conditions. Any one individual worker would not pay union dues unless forced
‘to by a union shop since he will enjoy the benefits of. good working conditions,
A negotiated by the union,whether he pays any.dues or not.

Olson's free rider analysils applies to large grouns where each individual’s .
potential contribution .does not determine whether the collective'good will
belproducedtor not. .If'the group is sufficiently small, each individual's
contribution will make‘a difference; end he'will contribute so longAas the
benefits~of teceiving the-collective good outweigh the costs.8 Collective
goods will also be supplied in a large group if it contains within it an
hierarchical organization (i.e., smsll‘subgroups) and the leaders obtain either
a disproportionate share of the collective good or additional, selective
goods, such as salaries or side payments. 'In either case, the leaders‘will

continue to .pay for the cost of producing the collective good only as long




as the‘benefits.exceed the cosﬁ. Olson argues that tﬁe 1afger the grbup,
the more unlikely that a small, subgroup would be willing to pay for the
costs of supﬁlyiﬁg the collective good. A third reason why large groups
have difficulty in organizing to provide colleéti&e goods is that organizing
has high costs ("resource" or "tramsaction" costs), which, of course, will
vary wifﬁ the size of the group. | |

dlson's thgory is important for our analyéis because most of the social .
reform groups that we will be discussing have a large, dispersed membership;
they seek collective goods (environmental amenities, safe‘products, schooi
deségregation); and appear to be highly vqlneraBle to the free :ider prqblem;
‘Thus, according to Olson, these groups have.the least chance of success in
organilzing and achieﬁiﬁé their goals.

Olson'é analysis'reéts'on éssumptions about individual economic choices.
Other social scieﬁtistS'point out that, in a sense, Olson proves too much.
After ail, feform groups do exist. How can we explain them 1if Olson is co;rect?
McCarthy and Zaid provide one approach.lo They point out thgt some brganiéa—
tions which they call "funded social movement organizations,! use outside.
(ﬁonmembership) sufport. Many of these dévelop'a professional full-time
staff. Thelr distinguishing feature is thgt the professioﬁal leadershiﬁ '
does not have to depend on a mass meﬁbership for financial supﬁort. Leaders
of such Qrganizations use the mass media to attract members, gather support,
‘and to influence elites. ‘The size and activity of these organizations may
depend more on media coverage than on the size of the membership, the intensity
of their feelings or the néture of their grievances. Many of these organiza-
tions raise money by mail solicitation; they require nothing else for mémbeff

ship. Dues may be small, and as they pour in, the leaders, who are full time,




can claim to "speak' for a lay constituency that may actually be only
‘moderately inﬁefested in the cause.

Although leaders of funded soéial movements are free from dependence
on members, they are dependent on outside contributors--what McCarthy and
Zald call "contributing beneficiaries'--donors who participate by paying for
the collective goods but do not consume them. The task of the leaders is to
persuade these donors to contribute-and funding tends fé be,highly.unstable.
In'many of theée organizétions, most who contribute do not directly experience
the grievances of the grou?; their relationship is tenuous and ;hey,héve
other ﬁhoices and demands for their money.

Ks we shall see, several of the soclal reform groups that we will
discuss are organizations of the type McCarthy and Zald have mentioned.
They have la;gé paper memberships. Thelr leaders use.the medié to atﬁract
outside support from elites and contfibuting beneficiaries. Of particular.
interest to us will be the use of law as a publicity and légitiméting device
in attracting this éupport. | | )

‘James Q. Wilson has also discusséd the problem of incentives for join-
ing organizationS.ll Material fncentives are important, of.course;in attracting
members., But Wilson points. out thét'if'thg organization énly has material -
incentives, aaditional benefits are needed té induce members to perform ne&l
tasks, Wilsoﬁ.thinks that fheré are special difficuities in'drééﬁizing lower
social classes because of the importance of mgterial iﬁcgntives; they are the

closest to Olson's rational, economic persomn. ‘Many people join organizatioms for

reasons of solidarity--charities, fraternal, religious, and ethnic organizations.
People jdin purposive organizations for a sense of satisfaction--the benefits go to.
the larger society rather than to the joiner (e.g., an organization'to abolish the

death penalty). Wilson thinks that leaders have difficulties in maintaining purposive

|




o,

organizations if for no other reason than that the organizations rarely attain
their goals. Some purposive organizations become staff led, or, in McCarthy
and zald's terms, funded social movements. Most of the. social reform groups

in our analysis are purposive groups, or are lower social class groups that rely

on material incentives.

Wilson emphaéizes the limited role that social reform groups have in
effectuating social change. He argues that major new pélicies of govern-
ment come about through broaﬂ ch;nges in public opinion usually caused by
dramatic évenfs (wars, depressions, etc), extraordinary leadership, or the
vaccumulation'of ideas filtered through the media. Changes are also accomplished
- by political entrepreneurs, who engineer a program. Once established; a
program gets a client associétioh, and it is very difficult, if not impossible,
to gbandon the program. Organizationé cén aid the process of social change
by pﬁttiné ideas on the national agenda, but organlzations cannot bring about .
such changes én théir own. The mobilization'of-public opinion and professiongl
resources, pﬁblicity,and legitimacy can be impprtant'contributofs to fhe work
of other agents and factors producing social change or preserving'gains previously
won. Claims differ in their potential for political mobilization and in their
aBility'to attract allies. ”Becauée social reform groups have to work with
" other forces in society, the goals'and.issues that they select have to be in

tune with goals and interests of other actors for social change.

B. The Distribution of Benefits and Costs of Social Reform Group Activity

The ways in which benefits and costs are distributed also help to predict
whether organizational activity Will be successful according to Wilson. Where

benefits and costs are widely distributed (for example, in social security),




. cite as fallures of pluralism to achieve the "public interest."
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programé become institutionalized quickly and benefits increase without a
great deal of organizational activity. These programs are enacted by
'politicallentfepreneurs or as the result of dramatic events. Because of the
wide distribution of benefits and costs, it is difficult to mount succéssful
organized activity either for or against the program. The cost to each
taxpayerAis 50 smali, that, in effect, efforts to cﬁrtail these programs
become purposive rather than a matter of economic self-interest. Benefits

are so widely distributed that they are almost like collective goods;

beneficiaries will enjoy the benefits, and contribute a little to their

retention or growth, but not a greaf‘deal. Political scientists, such as
Wilson, péint tb the steady rise of these broadly based social welfare
programs. From time to time, there is budget cutting (for example, in
education and welfare), but only on the edges, and often temporary at éhat.
In some programs, benefits are éoncentrated,-and costs distributed--
for example, tariffs, or subsidies for shipbuilding, or agricultural price
suppérﬁs. In these situations, beﬁeficiary groups organize and'form'partﬁer—
ship arrangementé'with government. Opposition éroups are weak elther because
of ‘the free rider problem, or, if they are pﬁrposive organizgtions, they have

no direct stake in the matter. These are the cases that critics
12

Product safety and environmental programs are examples. in which benefits
are distributed and«césts are concentrated. Opposition tends to become
intense; consumer and environmental groups have difficulty in organizing
because of the free rider préblem and purposive iqcentives. On thé other
hand, many consumer and envirommental programs have been eﬁacted in recent

years. According to Wilson, the enactment of these laws did not represent-,
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organizational trlumphs in particular; rather, the& were usually the préduct
of temporary coalitions. Somgtimes they were aided by dramatic events,
: politicél entrepreneurs, the media; and organizations. Here, “the problem of
étaying power becomes critical singe phe opposition groups have strong
incentives (concentrated costs) to work to underﬁine the -program.

Where both benefits and costs are concentrated, there is continuing
struggle and negotiation. The. example here is labor-management legislation.

Wilson's:typology illustrates fhe congruence in the three theories of
50§ial reform groups, as well as the criticisms of plurélism. McCarthy and
zald's funded social movements are influential in getting programs on the
national agenda and manipulafiﬁg the media and elites. This aids purposive
‘organizations‘and helps enactﬁlegislatiop. On the other'ﬁénd, Olson's analysis
of the applicability of the free rider problém is used by Wilson to explain
his'mosf.important examples, the weakness of social reform groups where benefits
are distributed Eut costs are concentrated. The introduction of moneconomic
jincéntiveé and McCarthy and.Zald's contributing beneficiaries'refine and
make more subtle Olson's analysis; they cdmplicate and enrich the analysis,
but they do not significantly weaken the major point. All theorists agree on
the difficulties of the "out" groups to organize and stay organized tb see
programs enacted and implemented. In many of the examples that we will be
discussing, social reforﬁ groups face difficulties either Becausg of the
distribufioﬁ of the benefits and costs of their activity or because the groups
are purposive. The two variables——the.structufal characteristics of the groups
and the distribdtion of the benefits and costs of activity--interact; they are
closely related and are major determinants of thg success.of social reform

‘groups iIn gaining access to the political system.
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C. The Bureaucratic Contingency.

Most social reform group activity is}directed at government. Groups
seek to have existing laws enforced, or new laws enacted and enforced. This
actifity involves all levels of government, although the level that we are
copcerned with is éhat of the working bureaucracy. The challenge is to
administrative rules or policles, ‘and to their implementation (or lack of it)
in the fileld. Getting a bureaucracy to obey an order is not always easy. It
depends on the nature of the order, and the structure of tﬁe bﬁreaucracy. In
most cases, a negative order (for example, an injunction) does not present
great difficulties; the bureaucracy is commanded to stop whatever it is
doing, or planning to do. The direqtive is‘often unambiguous and easily
monitoréd. Thus, if an environmental group can get a court order stopping
a bulldozer, there is no great problem in enforcing the order.

Quite different are orders commanding a bureaucracy to take positive

 steps to change the way in which it performs its task. Many agenciles are

large, decentralized, and a great deal of discretion exists at the field level.

Orders, to be effective, require obedience from far flung; independent agencies

of govermment scattered ébout the country. The classic example is the school
desegregation pfoblem. It was extremely difficult to enforce the Brown
decision, énd even.the particulaf court orders in yarious échool districts in
the south could not be easily brought intq effect.13 The poiice;'welfare
agenciles, ‘hosgpitals, mental'institutions, and prisons are also hérd to control
for structural reasons, among others.. |

P;oblems_of enforpement are also severe whgn affirmativé orders deal
with ﬁechnigally complex matters +that require actions extending over a

considerable period of time. These orders- are seldom totally unambiguous.
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Officials who are opposéd to these have nﬁmerous opqutunities for evasion.
Monitoring requires skill and expertise, as well as staying éower.

Visibility is another factor. Some»aggncies make large nﬁmbers‘off
decisions;—tﬁe Food and Drug Administration, the U.S. Forest Service, ‘the
FCC when reﬁewing licenées, soclal benefit agencies, and criminal justicé
systems. It is often hard to keep up with what these agencies are doing,
let aléne change their behavior. |

In mdst‘large agencies, the organizational'chart gives a very imperfect
plcture of what actually goes omn. Pﬁblic agencies are massive, dense, éomplex
organizations. They poésess enormous discretion; neither management nor
legislative nor poliqy—making orgaﬁé of government can control them. Aithough
.agencies have often not been given clear substantive goals, we expeét agencies
to.be accountable to political leaders,‘to deal in an eqﬁitabie'manner with
their clients, to be efficignt and responsive to clients who fall outside of the
rules, and to maintéin fiscal integrity. These gogls conflict with each
other. Within the orgénizations themselves, thefe-are distinctive and 6ften
conflicting goals--goals of’in@ividuals, of the various units,'of groups_wﬁo
have different sources of information, attitudes, expertise, and perceptions.
Conflicting goals make it difficult to measure performance or.to pérsﬁade others
to change their behavio_r,l4 .Supgfioré attempt to resolve these conflicts
throﬁgh bargaining, mediation, or adjudication rather than commands. The
bargaining process exteﬁds throughout the oréanizationé it extends to relations
between clients of the organization and.lowerélevel officials., 1In the
cqntinuous bargaining process that extends throughout the bureaucracy, rules
are used as Apokerchips rafher than as commands.. Because lower—ievel officials

. have unique powers of controlling access to persons on whom the agency is
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.dépendent,'information, and physical resources, agencieé "are, in a sense,
continuously at the mercy of their;iower participants."15 In study after
study, it has been demonstrated that the field level officials have within
their power the'ability to‘thwart or acceét changes in administration.

Social reform groups and .law reformers tyﬁically'face an administrative
process that consists of a seriles of decisions occurring over time; one-time
isolated decisions are relatively rare. Decisions are made at various levels
throughout the bureaucracy, although what happené_at the field-level is
usually decisive as to impact. Many declsions are technically complex, making
it difficult to evaluate short- and long-term effects. For a reform strétegy
to be effective, then, it must have enough scope and depth to CO§er a broad
- range of administrative activit& gnd to penetrate below the top 1evél of
management; it must have staying power in order to insure that initial changes
are ﬂot subverted; it must have technical competence; and it must havé a broad
range of political ski;ls. On the other hand, the fact that bureaucracies
aré large, compiexﬂand are arenés of dnternal politiéal conflict often means
that social reform groups, though attacking the organization, can_find allies
within the organization. Consumer and environmenfal organizations often
rgceivé sympathetic informatioﬁ from'intermediate levels of agencies théy‘?
are investigating or.attacking. If the bureaucracy 1s divided over the
 issues conf;onting it, the-prdblems faced by social reform groups are some-

what lessened.

D. Judicial Remedies

Law reformers -and social reform‘groups have used litigation as a means
of confronting bureaucracies. How much can litigation accomplish? Under
what circumstances'can:it'deai with the problems we are discussing? A period

of judicial activism started in the mid-1950s, during which, the legal rules




15.

opening courts to reformers greatly expanded{ There Weré new statutory
rights; but courts also'made use of constitutionél doctrines; the due process
._élause, for example, helped people who claimed Welfare benefits, or who
wanted émployment tenufe, of security.of tehancy in low-income housing.:
Courts held that gévernment could not take rights away or revoke privileges
without holding hearings.16 In reviewing administrative agency degisiéns,
courts were 1ess_Wiliing to. defer to claims of agency expertise and dis-
cretion; they scriutinized more carefully the decision-making precesses

of the agencies. Courts also expanded the doctrine of standing——tﬁe rules
governing what:persons or groups could challenge governﬁent decisions

either before the agencies or in court,17 In the last few years, the U. S. Supreme
Court has retreated somewhat from the doctrines created during the activist
period, but fhé‘pendulum has not swung back very far. Compared to the
situation prior to the 1950s, courts are available to hear many social

reform claiﬁs that would havé had no forum before this period.

Nevertheless, agencles can still thwart thé will of the courts, and
hence, that of social reform groups. We sLart with the premise thatAagencies:
are usually hostile to the claims of social reform groups. Agencies become 
sponsofs and devélopers iﬁ bartnership with the regulated clients; théy'want
to carry on theif program without interference from outsiders. When ordefed.
to do otherwise, an agency will often ao the absolute minimum needed to
comply with the letter of the order.18

Bureaucratic hostility is important because, despite the availability
of judicial remedies, social reform groups are still forced to'seek rélief
firsé and foremost from the agenciesl Only rarely can-a claimant persuade

a court to act agalnst an agenéy before the claimant has first gonme to the
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agency. At 1ts core, this attitude makes sense; agencies have primary respon-
s1ibility for making and maintaining pdlicy and it is disruptive  for courts
to intervene in matters thet are commltted to agency discretion, especially
before the agency‘has had a chance to consider the matter. Therefore, unless
the claimant can show that it will suffer irreparable harm and that it is
hopeless (or virtually g80) to go to the agency; the court will usually tell
tne claimant to go to the.agency first. This deference hes enormous prac-
tical consequenees for social reform groups. They are snbject.to delays,
complex administrative proceduree, problems pf mootness, and other difficulties
in fighting through the décision-making processes of the agencies.19

After the agency has acted (or fefused to ect), judicial review is
usually available. Yet, for e variety of reasons, judicial review may be
an inadequate remedy. Many social ?efofm group cases—-particularly in matters
of environmental and consumer pfotection——focus on procedures; they ask for
a hearing or for the agency to congdider additional factors in reaching ifs

decision. '"Victory", then, means that the claimants must return to the

Th—— N ' .
agency “for a hearing LyIr—TrT e oi3dmant can persuade an appellate court

to overturn an admln‘”tr~¢‘"e decision on the grounds that it was arbitrary

and capricious, the court will\;gft“~\ ~kn a substantive decision itgelf.

In matters committed to agency discretion, r:\\\:igf courtsvare very reluctant

- o

e,

to substitute their judgments for the agemcies.” LI <mr—ee 23 .7

N\

' N\, .
themselves overburdeneéd and, especially in technical and ¢\ nlex areas, would
) N _

4 \ o
rather delegate substantive responsibility than handle much maxiers themselves.

AN
Perhaps the most serious problem with judicial remedies has f\\do with
enforcement. Traditionally courts tend to avoid regulatory or strucfh\:l

injunctions~those which seek to control or difect behavior over a long

. period of time or alter the relationship between people, groups, or institut e\..
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‘Under extreme situations, activigt courts have~reorganized voéing districts,
supervised the formulatlon and implementation of .school desegregation and |
busing plans,.and framed programs for patlents in mental hospitals. Bﬁf these
are extraordinary situations. _In the usual case, thé court will not éet

up elaboraﬁe machinery to enforce its orders. It will rely on the parties

to the lawsuit to follow—up.zl

Monetarj relief is also.readily sﬁsceptible to monitoring,‘except where
extensive galcuiations are required, or where small“sumé must be disbursed
to large ﬁumbers of claimants, who lack the information.and resources with
which to pursue their claims (for example, welfare recipients, consumers
‘entitled to refunds, taxpayers, etc.).

Tﬁe judicial remedy, then, is most effective 1f the court can substitute
its decision‘for the agency's, that is, if it need not defer to agency dis-
cretion, or can solve the matter for the social reform group by a preventive,
injunction, or, otherwise render a deéision that 1s readily moqitored.-
(monefary orders; for example). A permanent injunction ag;iﬁst a construction
program satisfies all three tests. But this is not typical. Social reform
groups will usually need remedies that call for administrative discretion,

are long require lower-level implementation, and:are technically complex.

E. Characteristics of Law Reform Lawyer322

The lawyers, who work for and with reform groups are another factor which
affects the results of group:activites. Lawyers offer professional skills,
bﬁt’subject to implicit and‘expliéit.;onditions. The profession has its norms,
ethics, and biases; the lawyers have career goals and.aspirations, relation-
ships with-colleagues, and so forth. The'relationéhip'ﬁefween lawyer and

client varies enormously. Strong, rich, and confident clients direct their
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lawyers; on the other hand, lawyers dominate the relationship when clienés
are poor, or deviant, or unsophisticated.

Law reform lawyers have a rather special relationship fith their clients,
different from the ordinary attorney-client relationship in private practice.
The law-refofm lawyer attorney-éliént relationship 1is affected by . the fund-
ing source, the size and resources of the office, and the characteristics
of the staff,ﬁhich bias the lawyers t&ward litigatibn. ﬁet us take as an
example, a public interest law firm with five to ten lawyers, working full time
and completely supported by fouﬁdation‘grants.

These law firms deal.in controversial questions with high stakes-—-the
environment, product safety, discriminatifon, and so forth. The opponents do
not take kindly to these lawsults; they question the motivations of the
lawyers and their sponéors, the propriety of public or foundation support
for this work; and have not hesitated to complain vigorously in a variety
of public and govermmental forums. Law. reformers and foﬁndations feel the
need'fgr legitimati&ﬁ, especlally legitimation from courts. One ﬁotent
defense against political attack would be a favorable decision by a federal
court of appeals sincé this would seem that the law reformers had acﬁed

properly, that their claims were justified in law,

A court decision has more pubiic relations value than an administrative
'rulé, a study, or a report. Law reforméfs have been trying to grbw and
become a movement; to do this, they have to become known. fublicity is
also important in Othér ways. As McCarthy and Zald argue, leaders of weak
or papér organizations must manipulate the media (and elites) to attract
suppoft. Court cases, particularly when they stop a bulldozer or unmask

some outrageous practice, can be dramatic and newsworthy.
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Moreover, law refofm firms are almost exclusively composed of voung
lawyers. Their professional inclination is to litigate. This is what .
attracfed them in the first place. Thelr models were lawyers who were
successful in social reform group legal activity, especially in civil
'righfs..

Contrast litigation with lébbyingf—another important technique tﬁat
lawyers use on behalf of clients. The successful lobbyist is‘a person-who
stays with a key %egislative committee or a government agency for years,
slowly and quieﬁly building the relationship, suppiying information, and
establiéhing confidence and'mutuél interests. A successful lobbyist gets

a committee or agency to adopt his position sometimes without even- any

awareneSS'that the lobbyist first brought the idea to the committee or agency's

attention and worked for its adoption. It would be hard to imégine law
‘reformers working in this way. Quiet lobbying lacks drama and legitimacy; '
In additionm, fhe lawyers themselves are tog young, too mew on the job to
do this kind of ﬁork, and probably lack the temperament and inclination.

On the other hand, thoﬁgh law reformers tend toward litigation, they
cannot réally afford long litigation that turns on complex faqtual matters.
Neither they nor their clients can pay for the.experts and related costs
of such lawsuits. ‘There is a dramatic contrast between the slender re-
sources of "these firms, and their opponents --large corpofations represented
by the largest léw firms.

The survival needs and preferences of law reformers are different from
those of private practitioners; and clients of law reformers usually lack the
* market power to bick and choose among lawyers. What are the characteristics

then, of - this attorney-client relationship? (1) Sométimes the'laWyers, to be
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initiative, think of a problem and contact. the leaders of organizations
they have dealt with before and get them to agree to the plans of the
lawyers. The lawyers gain from the publicity; since they deal solely with
the leaders they need expend little or no resources to persuade the
membership. The leaders, in turn; have a free resource, an opportunity

to gain ﬁublicity for themselves and the organization, and, thé chance,
through the legai system, to accomplish some of thelr goals. The iawsuit
may not be a high priority.ifem on thelr agenda, -but the leaderé are willing'
to go along because of the free or low-cost gains. fhis arrangement ailows
the law reformers a lot of flexibility in éicking'cases, selecting tgctics
and issues--maximum freedom to tailor litigation to the firm's wants and
needs.

This kind of attorney-client relationship, of course, is by no. means
universal. Many client groups have an active membership and an articglafe
leadership,~ﬁilling’and able to direct and control the lawyers. Nevertheless,
even these,stfong groupé lackvthe power to the purses; they'dé not pay the
lawyers, who thus, continue to opefate more or less undef'their rules - and
constralnts.

(2) Other law firms are organized by and from integrated subunits of
parent organizations——such as the Sierra Club, Consumers Ugion, and Public
-CitiZen (Ralph Nader). The parent groups use many techniques besides
. litigation (for example, lobbyiné and information dissemination). The lawyers have
avallable to fhem the resources of the orgaqizafioﬁ; and “this may give them
less of a bias toward the use of 1i£igation exclusively.

(3)4‘éome'organizationS'make exténsive use of networks of participating
lawyefs. The organizations have a central officg with a full—time-staff,
“but much of the Qork‘is genérated‘ and héndled by lawyers in privété

practice, in various parts of the country. We would expect fhe litigation
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bias to be strongest among the participating lawyers. Thej would tend
to be zealots and less amenable to compromise, negotiatién; or lobbyirg;
they would be tied to local groupé who would feel intensely about a pa;ti—v
cular issue. Participating lawyers and local groups Qould lack capacity
except . to litigate. |

Law reférmers, in short, often ;ack advocacy skills and -
otherr;sources (besides litigation),which the refofm groups need. In
some situations,4they can draw upon the resources of théir clients. Law
reformers are of most use if they can combine litigation skills with lobby-
ing, polifiéal, and informaﬁional skills. They are of less .use to social
reform groups to the extent that they by choice or necessity ﬁave onlj
litigation skills. .

We have discussed five variables - that (we think) affect the outcome
of law reform activity on behalf of social reform groups. Our discussion
of the variébles is summarized in Chart 1. Next we turn‘tb a diffiéult

pfoblem——the dependent variable. What do.we mean by success?

F. The Dependent Variable--What is "Success"?

In evaluating_effects, our gtarting point will.bé the stated objectives
of sociai reform groups. We will be concermed primarily with groups that
are seeking an.actual redistribution of values. By redistribution of values
: wé mean such things as better health, educétion; ana welfare:progréms; tﬁis,
would include not oniy morelresources but alsc better standards of administra-
tion. For coﬁsumer groups redistribution would mean safer and more economical
produéts,vand more information; for environmentalists, the preservation of

wilderness areas, lower levels of pollution, the conservation. of energy; for




CHART I

Variables which Prediét Social Reform Group Qutcomes of Law Reform’

Effective

Ineffective

A. C(Characteristics of
Groups

small size
outside funding
availability of selective benefits

large size
no outside resources

. collective goods only

B. BRBenefit-cest Distribu-
tion of Group Action

benefits concentrated; costs distributed
Lenefits distributed;

costs_distributed_

benefits distributed; costs concentrated
benefits concentrated; costs concentrated

C. Bureaucrati
contingeney

one-time -

can be solved at the top
technically simple o
discretion can be reduced.:

long-term:

requires field-level penetration -
technically complex

discretion required

(A4

D. Judicial Remedy

preventive injunction

court can impose solution
order readily monitored (e.g.,
monetary damages) '

regulatory oxr structural injunction.
matter has to be weferred back to agency
damages order complex or involving

large numbers

E. Structure of Law.
Reformers

affiliated with parent groups
have available technical resources:
have available political resources

independent, foundation-supported
lack techmical resources
lack political resources
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minorities, the enjoymeﬁt of civil rights;—jobs,-aﬁd S0 forth.‘ These'aré'
specific, tangible outcomes ﬁhat;'fof the most part, can be identifiedvand
Vmeaéured. |

To accomplish these results, two steps are required: First, new ﬁorms
must be established or existing ones ?evalidated; second,.fhe norms musf
somehow be implemented in the field. There are many examples of enactea
. laws that produce no change; these laws must (except for symbolic rewérds;
which we shall discuss shortly) be regarded-as.unSUCcessful.

It is unrealistic to expect complete'"vi;tories” in political efforts.
'Compromise, uneven administration, gradual changes are far ﬁore common.
Take,.fop example, the food stamp program. In dollar terms, the program has
expanded enormously over the years, resulting in massive distributions‘of
goods to the pbor. Yet, many potential eligibles, for one reason or
.anothef, do not rgceive benefits, and there are numerous problems‘of inequities
and maladministration. What can we.say about the "success" of those who |
fought for the program? Héve they_aécomplished their goals or not?"The growtﬁ
in the program (particularly during antiwelfare adminisfratioﬁ)’coﬁntS'as
sﬁccess; the potentiai eligibles who do not receive food stamps coﬁnt aé
example of failure.

Social reform groupé do: not always seek actual redistribution of goods
and services. They may be interested in symbolic rewards.23 The distinction
betweeﬁ symbolic and tangible fewards.is subtle, especially since éctﬁal
redistributions carry with them symbolic rewards as well. The enactment of
public programs and changes in laws aﬁd.administrative rules legitimate
aspi;ations and values -as well as (sometimes) redistributing goods and
ser&iées. 'But.there can be occasions when groups are interested in symbolic

rewéfds.only. Symbols may be important in and of themselves. Or, the group
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may have no hope of’implementing the symbolic victory. Finally, the group

may think that the symbolic victory will lead to a change in the distribution

of goods and services; for example,‘grouﬁs«will push for the enactment of a |

law or: court decision, hoping that some further action will follow. The
victory will be considered "half a loaf."

In the real world, purely symbolic rewards are rare. There is always
some enforcement, or some effect on behavior. Ralph Nader succeeded ih
getting passed a Highway Safety Act over. the opposition of the automobile
industry. if we view Nader's objective as the enfércement of the law, then
‘meré‘passage was not a victory; in fact, it might have been a defeat 1if it
lulled his supporters into thinking they had won., On the other hand, enforce-
ment of this singlé plece of legislation may be too narrow a test by ¥Which to
judge. Nader's success. If we view his efforts as part of a long-term, broad
campaign to raise the nation's consciousness about consumerism and the
environment, then lack of enforcement of one pilece of legislation is not that
crucial. The enactment of legisiation—-the 1egitimizatibn of values and
aspirations--may be important in the long run. -Success or failure is a matter
of degree and not based upon the "either-or' concept. In many instances success
or féilure are clear; in others théy will be harder to assess.

A final point about "success': As previously menfioned, social reform

gfoups rarely achieve results in isolation from other events,or by themselves.

‘ Major changes are'brought about by critical social events, by political
entrépreneurs, or by widespread changes .in public opinion that occur oﬁer

long periods of time. Ségial reform groups catalyze and assist in these
processeé. Social reform groups and law reformers are only one set of actors

in the complex process of social change but their precise role is often impossible

‘to ascertain with any degree of precision.
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Part III. Case Studies

Up to now we have tried to establish a framework for a systematic analYgis
-of social reform group legal activity. We turn now to some illustrations.
The: case studies have been selected from four principal areas of law reform
activity——environméntal litigatioﬁ, consumer Issues, civil rigﬁts,'and
welfare.. Within the principal areas, each case study is designed to illuétrate
a different type of social reform legal activity. Thus,Awe can éxamine our

analytic framework in terms of a broad range of actual law reform cases.

A. Environmental Litigation

The theory that regulatory agencies had become "captives" of industry
helpea to stimﬁlate environmental litigatioh.‘ It suggests that litigation was
necessary to open up the decision-making process and to'gain a hearing.for
" environmentalist or consumer poiﬁts of view. Regulatory agencles would bé
more likely to reach decisions that reflected environment or consumer
interests if such interests could'only be heard. In one of the first impor-

tant cases, Scenic Hudson Preservation Commission v. Federal Power Commission,24

the court hela that the Federal Power Commission must take into account
environmental and aesthetic considerations in decisions on the sites of power
plants. The égency must grant tHose'who have a spécial interest in these |
matters (i.e., environmental groups) an opportunity to be heard. In that

case, thelcourt did not say ‘which Qaylthe agency must declde on the merits. As
long as the agéncy considered all points of view falrly, the agency was free

to abide by 1ts original position. And in fact, this was more or less what

"happened in the Scenic Hudson case. The envirommentalists presented their

evidence to the agency; the agency considered the evidence, rejected much of
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it, and authorized construction of the power plant, with certain

modifications.

The social reform groups in Scenic Hudson did not prevail in the long

run; but they won an important principle. The National Environmental Policy
Act (NEPA), and'corresponding state legislation, has extended this principle
to many areas of regﬁlation that affect  the enviromment. Regulatory aéencies
may not ffoceed without taking envirommental factors into account. Under
NEPA, fedefal agencies must prepare statements about the impact of proposed
action on the environment. At first, many agencies claimed that NEPA did not
apply to theilr actions; others did not take the Act seriously and filed
supeffiéial impact statements. These agencies ran into trouble, and the
environmentalists won many cases .in court. Highways, urban rene%él projééts,
and a great variety of projects that affected wilderness areas and conservati&ﬁ
(e.g., dams, roads, exploitation of mineral and lumber rights, etc.) were

halted for failure to comply with NEPA.25

One of the most famous cases
involved the propoéed construction of the Trans-Alaskan Pipeline; social feform
groups and a public interest law firm halted construction of the pipeline.
These decisions came as great shocks to government and the business world.
Environmental groiips, and their public interest lawyers; were using litigation
apparently QO great advgntage. |

The initial decisions under NEPA were procedural only; there remained the
problém of implementation. How should the new interests take advantage of
the opportunity to be heard? Many of the substantive.issues in environmental
disputes are extraordinarily complex. The industry has the technical resources

to presentAits side. Social reform groups like the ‘Sierra Club, the Wilderness

SOCiety; and the Friends of the Earth, are.membership organizations and rely-

upon volunteers as their experts. Group members who are engineers and scientists.

S
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donate a few eveninge a week, or a day .or two on7eeweekend. The groups ceuld
nbtieasily finance extensive NEPA lawsuits Withouﬁ help from subsidized public
interest law firms.

The great cost of gathering information needed in major cases can be
illustrated'by.the Trans—-Alaskan Pipeline dispute. .The firstelitiga-
tion‘ stopped eonetruction completely. The Department of.Interior aﬁd the
industry then took NEPAAserieusly, and drafted a comprehensive impact stéte;
ment. Many design-features of the pipeline plan were altereé te lessen
environmental damage and risks. Construction was finally authorized by'an,
Act of Congress. The new construction plans were sounder from an environmental
standpoinf than were the original plans; hence, the envi?onmentalists had had a
substantial impact. 3But whether or not this victory will prove hollow depends
on how the construction actually proceeds. The environmentalviﬁéact statement
was -only the first step in achieving social change. Throughout the controyersy,
the Department of Interior was unsympathetic to the environmentalists. The
energy crisie. brought enormous pressure to modify the impaét statement. to
save costs and time. Environmental groups are strong or rich enough to
supervise the actual construction of the pipeline. There are reports that
as time went on environmental considerations lessened.

In the pipeline situation,fthe characteristics of the social reform

groups did not fevor successful action. The groups were large with either e
mass or‘a:nonexistent membership.‘ Presumebly, as to some of the |
environmental matters, benefits'could be considered selective in the sense
that-they would be enjoyed, in fact, only by an elite few. This would be
true, for example, of certain parts of the Alaskan wilderness. But generally
speaking, envifonmental amenities are collective goods and the small amount

of selective goods would not be sufficient to overcome the free rider problem.
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Environmental groups are largely purposive organizations. The leaders would
not be able to furnish the resources to provide the collective goods for
thelr members and the soclety at large.

Distributional effects do not favor successful soéial reform group

activity; The benefits are distributed--environmental amenities--and the

costs are concentrated on the oll companies and contractors. In environmental
sults against utilities or industries that héve monopoly-like characteristics,
environmentally-imposed costs will eventually be passed on to the consumer,.and
thus, costs will be distributed. However; in the short run, the costs are
concentrated on the industry. Developmeﬁt‘is delayed, and there are trans-

~action costs in the mechanics of obtalning price increases and passing them

along. There are also the bureaucratic or internal costs to the organizations——.

which pefceive themselves as being forced to do sémething that they disagree
with. They disagree with the value positions of their opponents, and they
regard the attacks as infringements on management judgment. These, .too, are
costs that are concentrated.

The bureaucratic contingency 1s not favorable to successful action.

Although an envirommental impact statement is made at the ﬁop’and specifies
how development is to proceeds in fact, these are-long-term construction plans
fhat are not only technically complex but also require careful monitoring at
the fileld level. In addition to technicél complexity and‘longevity, decisions
éfe made at lower levels of the bureaucracy.

The most serious problem with the judicial remedies sought was the

~court's reluctance to substitute its judgment for that of the agency on the
substantive issue. Courts will send back an environmental impact statement

because it does not pay enocugh atteﬁtion to certain points-of view; they
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can even do this on more than one occasion, but ;t will be the rare court,
indeed, that will decide the substantive issue. These are matters.the law
has handed over to agency discretion.

The.fact that In most situations social reform groups will ultimately find
themselves returning tolagencies for these discretionary long-term decisions -
means that the édministrative or bureaucratic contingencies become very qriticalu
A recalcitrant agency 1s hard to cope with; if the courts are only wi}ling to
grant an'inéffective remedy) the odds on success for reform groups do not
improve very much. Sometimes, of course, delay is itself a great victory.
Procedural victories and the abilify to g§ back to court again and again may
give reform groups gréat leverage, and may even kill a project altogether;z
Undoubfedly, this leverage was present in the Trans—Alaskan Pipeline litigation
and ultimately prodgced a better impact statement. But, in order for pro-
cedural tactics to have much effect, courts have to order preliminary injunc-
.tions, and they are not always willing to do this.

Characteristics of the law reformers did not favor successful action.

There were two great weaknesses of the law reformers in the Trans-Alaskan

Pipeline case. 'The case ultimately went to Congress where on a vice-presidential

tie-breaking vote, the oil compandes won. The first weakness was that when the case

entered the. political arena, the. law reformers lacked sufficient political resources.

IBy law, they'are prohibited from lobbying. This is an important, but not a
cruci#l, limitatidn, However, the o0il companies and thé contractor still -
had to follow the revised impact statement. ' The second weakness was that the
law reformers (and their clients) lacked the technical, professional, and

“financial resources to follow-up and see that the impact statement was being
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implemented. A continuous input of technical resources was needed over a
long period.of time. The subsidized law: firms were able to overcome the
free rider problem, but only for the initlal stages of the controversy.

A contrasting example 1s the Calvert Cliffs Park case. In that case,

Columbila Liquid Gas Company purchased land on Chesapeake Bay that had been °
designated as an addition to the Calvert Cliffs State Park, but not yet

purchased By the State of Maryland. Columbia obtained a license from the

Federal Power Commission‘to build a mile-long pier for - unloading liquefied.

natural gas.from tankers and a plant to regasify it for pipeline transport.
After threats of litigation by environmental groups, Columbia and other
participants in the transaction egreed to substitute a more expensive
tunnel for the obtrusive pier, move its plant back away from the shoreline
and a fresh-water marsh, and dedicate a large part of its site to the

State . in the form of scenic easements andvparkland. In sum, the adverse

effects of this facility upon the adjacent park'and shoreline were dras-—

tically re&uced.'

Calvert Cliffs stands in sharp contrast for the Trans-Alaskan Pipeline.

The Calvert Cliffs cdse was technically complex, but it was not long and
drawn out. Essentially; there was to be one crucial aecision{ a tunnel for
a pier,'a different site, and the dedication of part of the site. Suppose,
however, that the problems, in addition ‘to beiﬁg technically complex, were
also long and drawn out? How successful, then, would the sociel reform
group have been in using litigation? In addition, Columbia agreed to a
settlement. Suppose Columbia really dug in and tesisted court orders as
‘long as it could? Would judicial remedies have been effective? Finally,
this case did not involve lower—levei'bureaucracy. The:cfucial decisioﬁs

were made at the top and field-level implementation and monitoring were not
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issues. Because Calvert Cliffs did not involve a lengthy working out of the
problem or lower-level implementation,it is probably not typical. Most
law reform activity on behalf of social reform groups involves one ot more

of these complications.

B. Consumer Issues

We will consider two contrasting cases—-one dealing with the Federal
Trade Commission, and other involving Wisconsin usury laws. (1) As a
result of a petition from various consumer groups, the FIC instituted a ﬁew
procedure requiring all major companies to provide the.agencf with docu;
mented suﬁport for claims made in t.:heir-_advertisemen-ts.z7 The Commission
started by asking substantiation from manufacturers of automobileé, electric
razors, aif conditioners, toothpaste, and head cold remedies. (2) Consumer
groups in Wisconsin successfully challenged the rate of interest charged
by major}retailers<on revolving charge accounts as a violation of the stéte
usury laws. The court order had two parts: one orderea the stores to lower
their finance charges to what the court held was allowed under the Wisconsin
usury law; the other ordered the stores to refund the excess charges to
customers who could prove that they had been overcharged. The méjor ;etail
stores'thenisought an amendment to fhe usury laws, but as the price of this
change,lthe consumers were able to extract from the legislature a consumer .
protection statute. Prior to the court decision, the consumer groups had
1ackedthe étrength.to push their bill through the legislature, but they did
have enbugh strength to prevent the amendment to the -usury laws. The court

decision gave them the necessary leverage. We will analyze three aspecté
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of the Wisconsin ﬁsury law—rgform activity--the two separate parts of_the
court order, and the ﬁse of the litiéation as a bargaining device in the
political arena.

Charaétefistics of the social reform groups do not favqr guccessful
activity. Consumer organizations are edlther mass membersﬁip or paper or-
ganizations. Incentives are primarily purposive; material Incentives are
present, but usually of a minimal nature. TFor example, . in fhe Wisconsin
usury case, the leaders of the consumer groups knew about the ‘availability
of refunds; their interest in informing all other consumers would not benefit

the leaders; rather, it was purposive or in the hope that consumers who were

informed, would be gratefulland join the organization. Lowering the
;finance'charges was probably even more remotely relatéd to strengthening’

the organization; theivast majority of consumers Qbuld simply notice

. (presumably) the lower charge and have no idea WhatAcausea it. A simi-

tlar analysis applies to the FIC. If the agency decision was implemented,
then more truthful advertisements would apﬁear. It is probably the case

that the leaders of the organization already are aware of a good many

of the distortions in advertising and would not benefit that much frém

the new ads; and, the general puBlic would in most ‘cases not be aware of who-
was responsible for the changes, assuming they detected any changes. "In both
situations, then, we have leaders ﬁperating under purposive incentives for
mass or nonexistent membership ofganizationst

The distribution of benefits and costs did not favor successful activity.

The benefits are widely dispersed and the costs are concentrated. In all qf

the situations, the goods were collective;,they could be enjoyed by anyone
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without making any contribution to the prbduction of the goods. This apﬁlies
to truthliﬁ advertisingt_ldwered finance charges, knowledgé aboup_the-avail—'
ability of a refund, and increased consumer protection in the form of legis-
lation. Thus, all of the gfoﬁps face the free rider problem. At least‘in
the short run, costs are coneentrated on the manufacturers ‘and the'retail"'
4s£ores;'they have strong economic incentives to resist.

The bureaucratic contingency #s not favorable to successful activity

in the FTC‘exgmple. The problem that immediately developed was that the manu~
facture;s began'swamping the agency with paper and the agency experienced
difficulties in keeping up. .And, of course, tﬁis kind of administrative
decisiopmgki@gf presents proﬁlems for thg social reform groups. ‘They'would
have to.have huge resources to evaluate'independently the evidence submitted
by the manufacturers. The bureaucratic probléms, them, are not only fechni-
cally complex, but also long-term. - |

The effects 6f'thé bureaucratic problem in the Wisconsin nsury example
 are more §aria£le} bne'part of the court order ordered. the stores to lower
thet? finance chargés to comply with Wisconsin law. The bureacratic contin-
gency here was favorable tb succeésful action; The decision would be madg at,
the toleevel-of:managemént. Thére,would.be no discretion at any ievel of the
bureaucracy--decisions would be routinized, field-level persoﬁnel would
-play no role, and monitoriﬁg would beAsimple; |

Another part of the order authorized customer refunds. ‘fhis presented
great p;oblémé for the consumer groups; they had to notify and explain the
court’décision to a widely dispersed group of ‘people.. Then, each individaal
had to decide whether it was worth the bother_ﬁo try to get the refund.
Each applicétion for a refund involved field—ievel decisionmaking, and

although the-decisions were capable of speedy solution (documentary evidence
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and érithmetic calculations), there was the potential fér field-level
delays and other forms df'obstruction. Thus, consumer groups confronted
masses of citizen and lower~level bureaucrats. over a long period of time,
and (unless closely monitored) discretionary decisions.

The usury lawsuit was also used,as we noted, as a strategic weapon.
to Increase leverage 1n a political struggle for a consumer protection
bill., Because of the lawsuilt, the iarge retail étores had to agree to
a consumer protection law as the price for favorable amendments to the
usury law. When lawsuits are used for this purpose--leverage--there is,
of course, no broblem of implementation.as such.

Judicial remedies yield to a similar analysis. In the FTC example,

there was no court order, but if there had been,the order would have referred
the matter back to the agency in the form of a regulatory injunction and the
agency would have been ordered to start evaluating the scientific validity
of advertising claims. In our example, the agency was willing to comply
(they initiated the program) but implementation would have been hopeless.
A willing agency was struggling to keep up with its own program; a recalcitrant
agency would find all sorts of reasons to drag its feet. |

The judiéial remedies were, in one regérd, effective.in_the Wisconsin
usur§ case -~ ordering the lowering-of the finance charges to pay mopey;—and
thus capable of being monitored. These successful enforcement prospects élso
increased the value of the order aé leverage for favorable legiélationf

With regard to refunds, the remedy was less effectiVe? the order =
was to pay money damages and was susceptible to quantificétion. However, it
required field-level decisions and consumer initiative in quéntity.~ For reasons
already.stated, judicial remedies of this type are not usually effective. |

. The ordinary public interest law firm (independent, foundation-supported)

would:inot be well-suited in its characteristics in the FTC case. Implementation
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réquifes techniéal reééuréés and moniﬁoring. These law firms lack the
resources and the inclination for such work. On the other hand, the law-

yers in this case had as clients,'fgrge, well-organized consumer groups. ’TheSé
groups had technical resources to monitér the agency and the§ presﬁmably under-
“stood the Valﬁe of monitoring. The extent to which the orggnizations wéuld

be willing and able to commit resources to thils work depends upon their ‘
internal prioripies. For reasons dlscussed already, the organizations will
have difficulty; and to the exteﬁt,_that they have limited resources for

this work, then the characteristics of the law reformers will not be févorable
to successful action. The law reformers cannot implement_thiéAkind of an

order on their own.

The characteristics of the law reformers wére suitable, however, for the
Wisconsin usufy litigation. This was an ordinary 1itigét10n. The amount of
technical skill required was within the grasp of competent lawyers. It was
high-visibility litigation admirably serving the_publicit& needs of the
lawyers. The lawyers themselves could monitor that éspeét-of enforcement
that - related to future interest charges. Implementing the refund part
was én entirely different matter. Enforcement is not technically complex,
but law reformérs-would find a multitude of refund cases bo;iné'and.was;eful.

:Implemgnting the leverage function of the order requires political
resources. Whether or not the law reformers could do this would depepd
on the applicability ofthe lobbying prohibition, the kind of.lpbbying
called for, and how much resources were needed. If the lawyers could
legally lobby (or otherwise avoid the prohibition), the lobbying activity
requifeé was open and relatively short-term, and a great many resources
were not fequired, so the characteristics of law reformers would not be -

unfavorable. Many lawyers by training have enough lobbying skills. On
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the other hand, if a hard, long figh£ was still called for, requiring.
extensive political mobilization, theq the burden would fall on the con-
sumer groups, or 1f long-term, patient, behind-the-scenes lobbying was
required, then the characteristics of the law reformers would ﬁot be that
helpful; they would have performed their role #n getting the favorable éourt

ruling.

C. Civil Rights

In the civil rights area, we will use ds our examplés'thé Montgomery
Bus Boycott, school desegregation in the South, and the history of voting
rightsklegislation and administration.28 ‘

In the Montgomery bus boycott (1955-1956), the goal of the Reverend Martin
King, Jf.'s organization was to induce the city council to repeal an or-
dinance which required segregation on buses. The boycott tactic had a
number of advantages for blacks. It was not 1llegal; thus, the leaders -and
participénts could not be legally arrested. It avoided COnfrontation,.
impbrtént'bééause any confrontatioh in the deep South at this time woéld - -
have meant brutal repression. At the same time, the black leaders displayed
moderation and self-discipline, helpful in attracting outside'support. The.
disadvantage .of the boycott was that the'city council waé uﬁder no reai pressure
to yield until the city began to feel ‘the edonomié impact: of the revenUe.loss.
‘For a lbng time there was a stalemate. The matter was finally resolved
by a 1a§sui£ in which the court éeciaréd the ordiﬁance unconstitutional.

The leaders used litigation to sidetrack more militan;Amémbers of the'

group. The court decision legitimatedvthe position of Re&érend King. -

and was valuable publicity in the Nbrth; The city lost, but it couid sévé .
.face by blaming the courts. The'litigation allowed both sides fo avoid

escalating the conflict.

Luthes
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In the school desegregation controversy, the basic decision Brown v.

Board of Education (1954), was the culmination of many years of efforts by the

NAACP to attack segregation through the courts. The importance of this case for

" black civil rights leaders could not be overestimated. They considered it "a

visible sign. . . that the white establishment and the federal government were

supporting the legal road to changing their subordinate position." Accbrding to

author Louis Lomax, many blacks were confident that victory for an integrated

society had ‘come. They felt that the white establishment of the South, while

not in favor of integration, would insist on law and order, and not be bullied
and cowed into submission by poor whites, fanatics, and mobs. It was antici-
pated ;haﬁ'lqcal school boards would voluntarily obey the Supreme Court.

The white supremacists also.felt that the decision was oflmomentoué
importance. According to Anthony Lewis, "Any breakdown in school seérega—
tion necessarily endangered the perpetuation.of the southern myth that
tﬁe'Negro is. by nature cultufaliy distinct and inferior. And therg'was
the fear—-sureiy'felt deeply by many in the South, however.others regarded
it--that school infegfation was & step toward racial intermarfiage." Mississippi's
Senator JamesAEastland said,."The.peqﬁle of the South will hever accept
this monstroué decision. I predict this decision will bring a century of
litigation."

Desegregafion began té occur almost immediately in the border areas of
the country;-aﬁd by 1956, several hundréed school districts integrated vol-
untarily. Then the tide turﬁed. The Southern Manifesto of 1956, signed by’

101 U.S. Senators and Congressmén,called the Brown ‘decision a 'clear abuse of

judicial power."
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Southern states started.their'campaigns of massive resistance, and
violent resistance movements spread rapidly throughout the South. Southern
whites were a determined, substéntial minority in the nation as a whole,
and a militant majority in their home states. Opposition to Brown took two
forms: (1) Social and economic pressure, violence, and'mob action would intimi~
date blaéks and moderate whites; (2) massive legal battles Woﬁld'éléo be mounted.
Every schobl district;would litigate. Every other move toward desegregation

would be restgsted in court. The Southerners hoped that eventually public

cpinion would turn against the Court, and the decision either would be re-

versed. or would lapse for lack of enforcement. At this time, the North was rela-

tively indifferent to civil rights and the federal govermment,. under Presgident

Eisenhower, was equivocating in its support of the Supreme Court.
The iegislative components of the massive resistance strategy tooK a

variety of forms. Initially, laws provided for withdrawing state funds from

any school district that adopted desegregation plans; closing such schools;

repealing compulsory education laws; pféviding tultion grants for private'
schoois, cﬁtting off salaries of teachers in desegregated schools; and pre-
veﬁting schobl.boards from borrowiﬁg from their'usual commercial sources. :As
these laws were declared invalid,‘more subtle Eechniques were adapted, suchv

as pupil placement laws. These laws--which did notlmentioﬁ race-—allowed

local offiéials to assign pupils to schools on the basis df various cfiteria.

In fact, the assigﬁments were used to perpetuate desegregatidn. Black studeﬁts
who objected faced a maze of administrative hurdles, followed by difficult court
battles. School boards also:adqptea plans assigning students to schools on the
basis of. geographic zones. Detgrmining whether the lines of any particular

plan were gerrymandered to preserve segregation presented questions difficult .
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to litigate, especially if blacke had the burden'ef proof. :Where.
desegregation plans were adopted, school boards fought in court as long
as possible.

By 1961, the U.S. Civil Rights Commission reported that desegregation
was proceeding only when ordered by ceurts. Moreover, the ceses were hazd
fought, iong, and complicated. In the typical public school case, seven
yvears would elapse between the start ef the litigation and actual admission
of black ehildren to schools. Author Charles Silbermen reported that ten years
after the Brown decision two of the four school districts in the ériginal
case had still net admitted a single black student. In ten states of the
Deep South, less than six-tenths of one.percent of all black students were
in aesegregated.scﬁools. Writing in 1963, Louis Lomax reported ehat it tooR
seven yeafs'of effort to get only seven percent of the blaek children in
the South into desegregated schools. | |

Segregation in public schools.was not the on1§ issue. The federal courts
invalidated.eegregation laws for.many other public facilifies; the follo&—up
here ‘also fequired litigation, when communities refused to comﬁly volun~
taril&. The NAACP and other ciwil rights organizations did notvhave the
resourees to challenge this kind of massive fesistance on a comprehensive
basisi E&eﬁ after years of strﬁggle,.some communities did not have a single

desegregated facility, .and in others, desegregation was minimal (e.g., a few

lunch counters only). In Montgomery itself, after the boycott was over, white

violence inevreased, juries refused to convict whites for acts of violence
against blacks, and the city passed several new segregation ordinances.
Martin Luther King's organimation lacked the resources to challenge these

laws. Silbe:ﬁen reports that seven years after the court ordered integration
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of the buses, most blacks "had returnmed to the‘old custom of riding in
the back of the‘bus."
By 1961, blacks had grown impatiegt and frustrated with the strategy

of integrapion through court order. This approach was time consuming,
vcosply, and seemed to prdduce‘little in the way of results. Attention then
turned to nonviolent, direct actilon techniques. The Student Non4Violént"
Coordiﬁating Committee (SNCC), formed out ef a nucleus of activist students,
worked té desegregate facilitles thfough direct action. The&Aalso began
voter-fegistration projects in the Deep South. The workers met with poli-
tical harassment, violence, arrests, and slowdowns at.registrars' offices.
After the passage of the Civil Rights Act of 1964, SNCC tried. to build a
political oréanization outside of the regular Mississippi Democratic Party.
But the democratic party convention refused to seat SNCC's delegates. SKCC
decidéd that qational politics were ugreliabie and that blacks.musf organize
their own 16cal political base. But this'too was difficult., A black-organized
party in Lowndes County, Alabama, after a year and one-half of déngerous gréss
TOOtsS politicél activity, failed to géin the 20 percent of the electorate |
.needed for legal recognition—;iﬁ a county thét.was 81 percent black. Blacks

were too intimidated by harrassment, violence, and other forms of pressure to

1 N

register and vote for their own party. Oth’er.ther registration drives met with
bitter resistance, too. Blacks faced intransigent voting registrars, corrupt
and brutal law enforcement.personnel, and in many instances, prejudiced judges,
Finaliy, SNCC turned northward and inward, toward a policy of black nationalism
and separatism; nonviolence as a strategy was abandoned.

During tﬁe next half decade, however, black registration in the South
began ﬁo grow, The principal reason for this chaﬁge was the Voting Rights Act

of 1965. Under that law, federal registrars replaced southern state
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and local pfficials whéneﬁer-and wherever registration of blacks fell
below a ceftain propértion of the,éopulation. In many arga&:cﬂﬂthe
country, federal registrars were appointed to register blacks'énd, in
other places, state and local registrars realized that their.strategy of
intranéigeﬁce'would'result in the loss:of their jobs. The“Voting'Righté
Act of 1965 was successful, then, not only because thé federal governmént
stiffened 1ts attitude, but also becéuse it eliminated,.as a stumbliné
block,lower—leﬁel officials with power to make discretionary decisions.

Characteristics of the social reform groups. There is debate. about .

the éharacterisﬁics of some of .the sécial reform groqp5'that have been active
in these examples. It is claimed, for example, .that tﬂe NAACP is a strongly
hierarchical organizatidn and, indeed, was quite out of touch with 1ts mass
membership in the southerﬁ desegfegation campaign.30 Southern teachers
feared career losses in integrated schools; integrated education for their.
- children was-not a high priority goal for rural blacks. The NAACP was led
by fulletime staff; fhus, in‘McCarthy and Zald's terms; keeping the campaign
going and attraéting outside support provided selective incentives to the:
1eaderShip. This analysis of the NAACP structure and motjvation is hotly
conteéted. In any event, it was a funded sociai movement in that regardless
of the nature of.ﬁﬁe benefits to tﬁe leaders and the membership, the. organ-
izatién_could.not have cgrried out its task without heavy infusion of outside
support. Evenlif benefits were selective to the leaders, the 1eadérs couid
not pay the cost of obﬁaining the goods. The same analysis would épply fo
the Southern Cﬁristian Leadershilp Conference.

A similar analysis would apply to the voter registration drives. Increas-
.ing the franchise ié a collective‘good;'ﬁut there were strong selective in-

'centivesvfor the political leaders. All political parties are funded social
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movements in tﬁat they rely on major contributors. These contributors may or
may not be contributing beneficiaries in the McCarthy-~Zald sense. That is,
some would be contributing for noneconomic reasons; others, no doubt,.
contribute to obtain selective benefits. In any event, for the groups

that we are discussing--lower-class blacks—-the leaders did not have the
resources to pay the cost of their selective benefits, and,Ain this situation,
outside contributors would be the McCartHy—Zald contributing beneficiaries.

The money, by and large, came from white, northern, and liberal sources. Even-
tually, the federal government supported southern blacks; this support would
gain,seléctive benefits to the federal officeholdefs.

In. sum, the characteristics of these groups were on the whole, unfavorablé
to social reform group activity. The gréups were large with a mass or paper
membership. There were selective incentives for the leadership; probably
more so than with the consumer or envirommental groups previously discussed.
Bladk:organizations, as political organizations, had.a mixture of incentives.
Selective incentives would provide some strength for tHe organization, but
probably not enoqgh. These groups, basically were funded social movements,
relying on heavy infusions of support from elites and contributing beneficiaries.

The distribution of benefits and costs. In the civil rights examples

given, benefits were widely distributed. Access to schools and other facilities,
front seats on a bus, and exércising the franchise were collective goods; all
§f the groups faced the free rider problem. Analysis qf the distribution of
costs 1s more complicated. In the long run, the costs of these efforts are
widely distributed. Whites must share facilities aﬁd poiitical power with
blacks. But the short-run costs were concentrated. Local politicians would

lose office if they did not resist black demands. The situation 1s analogous
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to the consumer cases; in the long run, the costs are probably passed on to

all consumers, but in the short run, costs were concentrated in the companies.

The bureaucratic contingency.v The‘civil rights cases presented the bureaucratic
problem in severe form. The bureaucfacies are decentralized; implementation |
required field-level penetration of discretionary decisions extending over
a long perliod of time. As these three examples 1llustrate, implementation
reqiired enorﬁous staying powér on the part of the social reform groups.

Faced with this kind of problem, the soéial reform groups must try to
énlist ;dditional outside resources and press for the reduction of field-level
discretion so that enforecement can be more readily monitored. This happened
to some degree in school desegregation, but was mofe apparent in voting. The
fedefaligovernment eventualiy was .persuaded to put a variety éf resources,on_the
side of éhe blacks. Courts, in échool desgregation, began to insist on quotas
as the test of legality of discretionary plans. In voting, discretion was
eventually removed from local registrars; if that did not work, then the registrars
would be removed as well. Both solutions--quotas and routinized voting
qualifications;—leséen ﬁhe unfavorable bureaucratic contingency by greatly
reducing field-level discretion and subjecting administrative behavior
to statistical monitoring.

.Customary judiciai remedies préved unsatisfactory. Initially the court

orders required affirmative behavior on the part of officials and relied on
complairning clients to monitor enfofcement. When orders were not enforced,

the courts were required to take extraordinary measures; in many instances,

. substituting judicial deciéions for administrative decisions to implement
school desegregation plans. In voting, legislative rules took over for ad-
ministrative decision-making. Both situations are importgnt illustrations of
-what is needed, but both are unusual in that court and legislative rulcs rar.ly

assume these characteristics.



44
. . ;

The Montgomery Bus Boycott was a different situation. Martin Luther
King, Jr. never had any 1llusions concerning the ability of court orders to
bring about desegregation; his tactic was direct action. The court order -
was used for other, limited purposesQ—to save face and provide an out for
both sides, to cool militants, to gain publicity and legitimacy. For these
goals, the court decision served ité purposes. In this respect, the litiga-
tion resembled one of the results of thé litigation in the Wisconsin usury
.situation~fthe court order by itself was sufficient for leverage purposes.

In all three,examples, the characteristics of the law reformers were

suitable and valuable only for litigation efforts, not for other campaign
tactics. Thus, in Montgomery, the main tactic was direct action; in the
voting cémpaigﬁs, political action at the local and national levels. Law
reformers have no speciai skills for these tasks. The desegregation battles
-continued through the courts. Here, it was a problem of resources. The
social reform groups lacked the lawyering resources to fight all of these

battles.

D. Welfare

The special benefit campaigns of the National Welfare Rights Organiza=
tion, NWRO, (particularly in New York City),3l and litigation to raise welfare
benefits in California,32 provide us with two examples of Welfare.litigation.

The. idea of the NWRO grew out of the ex?erience of a store-front service
agency in New York City, Mobilization for fouth (MFY). As poor peoplé began to
come into MFY for help, it was discovered that many people were eligible for
welfére but not enrolled, or were on welfare but did not receive what they were
entitled to. ‘The MFY staff rapidly became skilled in.aggfessive advocacy on-

behalf of their clients. At this time, under welfare, recipients were legally
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entitled to.a variety of benefits in addition to their basic allowance.

For exaﬁple, it was New.York City policy to allow aﬁ extra benefit of élose tq.'
$150 per family of four for winter clothing. In fact, however, these extra
benefits were rarely granted. Most recipients did nof know about them; if

they did and requested the benefits, welfare caseworkers either refused the
requests or gave less than.the prescribed amoun?s.,

‘MFY handled a number of special grant request cases, then decided to
bargain with the welfare department on behalf of groupé of Qelfare recipients.
At this time, there was a great deal of unrest in the urban ghettoes. 'The
oréanization backed up its demand with mass demqnstrations,
and demands for administrative hearings as required by federal law. TIn the
first confrontation, the New York City weifare department gave in. Shortly
thereafter, hundreds of families recelved. checks for winter clothing. Naturally,
word spread rapidly. Within six months, thousands of welfare families joined
the campaign for éxtra benefits. This was the start of the welfarg rights
organizations. At the height of the campéigﬁs,-NWRO workers would station
themselves.outside of welfare centers with checklists of various benefits
that recipients were entitled to. Whén recipients came into the outer office,
they were asked to check the items they had not received. Ihen, they went iq:
to see the welfare caseworkers and demanded the items. - If they were refused,
the NWﬁO worker‘wegt'back in Qith them to help present their case. If
the demand was still refused,'requesﬁs for hearings were filed; lawyers were
avaiiable for this purpose. These campaigns were backed up by marches,
demonstrations, sit~ins, conventions, platforms, and lobbying. In New York
City, ét 1east; the campaigns were very effective. For example, in June
1967, special grants in New York City were close to $3 millionj in June, one vear

later, they had reached $13 million.
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Although NWRO was interested in immediately increasing benefits for its
members, and attracting new members, thils was not its major goal. Its effort
was part of a larger strategy to reform the welfare system. The strategy,
developéd by Professor Richard A. Cloward, a founder of MFY, and Franceés Fox

Piven, and adopted by NWRO, envisioned a massive drive to recruit all the

eligible poor to demand the maximum benefits t@.which they were legally entitled.

This, it was hoped, would disrupt state and local welfare agencies, create
a fiscal crisis, and.force the federal government to take over welfare and
reform it.

Eventually, welfare agencies.struck back in two ways. First, they
eliminafed special grants. At a stroke of,tHe pen, NWRO was robbe& of its
principal organizing tool gnd its power to create a fiscal crigis. Welfare .
departments also resisted at administrative hearings, by delay, or simply
by continuing to deny requests after hearings. Welfare organizations lacked .
the resources to pursue judicial remedies on a massive scale.

The California welfare’litigation, although long, drawn. out, and
complicated, can be summarized quickly for our purposes. Congress amended
the Aid to Families with Dependent Children program té require states to
increase need standards and maximum grants to reflect changes in the cost
of living. Although there was considerable controversy over what the amend-
ments meant exactly, and what they required the va;ious states to do, there
was no doubt about their applicability to California. Under the law, Célifornia
‘was required to raise welfare grants. Nevertheless, California welfare officials
refused to implemgnt the law. A class action lawsuit was filed by law reforme?s
on behalf of welfare recipients. HEW; after some prodding, also began |
proceedings against the state. The controversy was bitterly fought on both

sides, in state and federal forums. Finally, after almost two years of
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litigation and the threat of a cut-off of federal funds, California

capitulated and increased welfare benefits.

Characteristics of social reform groups were unfavo;able to sucqessful
‘éction. The welfare recipient groups ha& large, inert memberships. Tﬁe
groups were weak and unstaﬁle. As the NWRO eXémple 1llustrates, they re-
cruited mostly through matérial Incentives, but the organizers had difficulty
maintainipg these incentivgs. When speeial grants were sharply reduced,
welfare rights organizations withered.

Distribution of benefits and costs. Benefits are collectivefgoods.

NWRO consciﬁusly made the decision that all could utilize their advocaéy
services to obtain special benefits; there was only the hope, but not tﬁe
requiremenf, Fhat beneficiaries would then join the organizatioﬁ. In.
Californié, the social reform gfoup sought statewide increases in benefit
levels~-a puré collective.good. Ultimately, increased welfare costs are
distribﬁted'and in the léng run, the distribution of costs Woﬁld be févorable'
to successful social reform group activity. In the short run, however, welfare
officials.and politiciané deem 1t to their Bureaucratic.ér political interest
to view‘the demands as costs. Therefore, costs are concentrated. This

was clearly the case iﬁ California undef the Reagan Administration when tﬁis

litigation took place.

The bureaucratic contingency. In Californid once the bureaucracy gave up,
the rule chgngé could be implemented ;t the top; it did not require ldWef—
level decisionmaking, but only a redomputation of welfare grants by computer.
Ihg NWRO example was different. Here, the bureaucratic contingency did not

‘favor successful social action. Even when welfare recipients were entitled to
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épecial benefits, the benefits were not granted automatically; recipients

had té requeét and justify them; lower~level officials had to be persuaded

that thé special benefits were due. Thus, compliance required implementation
by lower—level officials, dealing with a welfare population; decisions were
discretionéry and had low visibility. Furthermére, although each particular
special benefit was dilscrete, the issue--even as it applied to a single welfare
family——was long term. Special neéds arise all the time. Even if an official
complies with the rules 1n a particular instance, there is no guarantee that
compliance will be forthcoming the next time around. Finally, there is the
problem of compliance for those reciplents who are not members of the organiza-
tion, or wha have not sought out the legal advocacy assistance, or, who for
other reasons are unaware of their rights. _NWRO, it will be recalled, did not
purport to restrict its activities 6nly éo members; it tried to seek benefits
for all welfare recipients, and, in the process, to force a more genéral change
in the welfare system. Thus, in order for‘the law reformers to be ‘success-
ful, implementation at the field level had to occur. Money had to be paid out.

The judicial remedy worked in the California case; the court orderea

A\

the state to increase benefits according to an easily ascertainable statutory
formula. In the NWRO case, courts would_not‘order speéial grants except in
unusual circumstances; even then, the decision would only apply to the particular
parties before the court. In class actions, or even routine cases of judicial
review, the court would remand to the agency, and ask the agenc& to exercise

its discretion under different criteria. Thus, in most situatioms, fhe ﬁarties '
would be forced to confront field-level officials.

The characteristics of the law reformers was favorable in the Califormia

example. This is one of the clearest cases where the subsidized law reformers

can overcome the free rider problem. There was no way that the group could
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have suppdrted thls lengthy appellate court litigation by itself. Yet it
was exactly the type of litigation most suited to law reformers.

The NWRO case presented a different situation. The usual type of law
reformef Qas not likely to have the skills that the group needed. Litigation
skills were needed far iess than advocacy and negotiation at the fileld level.
and community organizations work with welfare recipients. In fact, for a time,
law reformers (OEd Legal Services lawyers) worked successfully in the NWRO-
campaigns. These were unusual lawyers more interested in community work than

in appellate court litigation.

Part IV. Summary and Implications for Law Reform Activity on Behalf of Social

Reform Groups

bur theory predicts that law reform activity 6n behalf of social reform
groups is less likely to be successful whén the following characteristics are
present: (1) the groups are large with material or'purposive‘incentives;
(2) benefits are.distributed and costs are concentrated; (3) the bureaucratic
contingency ié techﬁicaily complex, 1oné term, or requires lower-level.imple-
mentatién;.(A) judicial remedies are regulatofy or structural injunctions, or
defer to agency discretion; and (5) the law reformers are biased toward liti-
gation and lack technical and éolitical resources.

A great deal of law reform work on behalf-of soéial reform groups
shares these unfavorable characteristics. The principal example that wz2 used
. was the Trans-Alaskan Pipeline controversy, but much environmental activity
would fall into this category--energy policles, the regulation of forests and

other natural resources, and the various water programs of the Corps of Engir .
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Much consumer activity also shares these characteristics, particularly product
safety 1ssues which are technical and hard fought.

Another major situation where law reforﬁ litigation is likely to be less
than wholly successful is in the mass justice cases. School desegregation,
the NWRO specilal benefit campaigns, the Wisconsin usury refundé are all
exampleé. Similar problems arise in employment discrimination, health care,
patient rights in institutions, the criminal justice system, schools. The
social reform groupé, as above, afe.large with mass or paper memberships;_
incentives are both pufiposive and material; benefits are collective and costs
are concentrated (in the short run). The bureaucratic contingency 1s usually
not technically complex, but implementation involves an extraordinary amount
of lower-level discretionary decisions. Judicial remedies are regulatory ot

structural and courts almost invariably deter to administrative discretionm.

The law reformers are biased in the direction of litigation and their slender
resdurces fail in the implementation stage.

Law reform activity is more successful if the outcome is capable of
routinization; the monitoring problem. is' much lighter. The bureaucratic.
contingencles of complexity, lower—level implementation, .and discretion are
a%oided. A preventive injunction or an order capable of quantification shifts
the judicial remedy from unfavorable. to favorable. The litigation bias of
the iaw reformers then beéomes an asset; and the slender resources are no
longer obstacles. Therevcan be routinization of result even in a technically

complex decision; our example was Calvert Cliffs. The site was moved; a pipe 

was substituted for a pier; and land was dedicated. Routinization also can
occur in mass justice situations,--voting rights, the Wisconsin usury order

for future changes, and the California Welfare Department controversy.
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Because bureaucratic contingencies and enforcement difficulties are ordinarily
.so severe in mass justiée situations, pressure develops for routinlzation |
in the form of quotas, goals, time-tables, and so forth; In the mass justice
sltuations that we discussed, the other characteristics &ere unfavorable to
soclal reform group activity; The groups were large or nonexistent; with -
material dr purposive incentives; the benefits were collective and costs were
concentrated (in the short run). Subsidized law reformers were essential to
overcome the free rider problem, especially in the welfare case. But
because a roﬁtinized‘solution could be obtained, the law reformers were success-
ful.

Even where litigation fails as a tactic in éccomplishing goals, the
subsidized law firms can still play a role. The soclal reform groups
are similar to McCarthy-Zald's.social funded movements; they are large,
with mass or paper memberships and are suﬁject to the free rider problem.
Purposive incentives providg‘some organizational stfength. The law reformers
aré outside resources supplied by elites. This helps overcome the free rider
problem and gains other‘advantages for the groué such as publicity and legitimacy,
which help the grouﬁs attfact outside support. Perhaps one of the most
important functions of litigation is to buy time so that the group can try
to-ﬁobilize other resources. In addition to publicity, fund—raising, and
legitimacy, we noted that litigation can be used as leverage in political
bargaining (Wisconsin usury) or to save face and cool down passions (Montgomery
bus boycott). In these examéles, litigation 1s one of a number of tacuics;
it is only part of a campaign. Dispite some unfavorable factors--the groups |
are large with purposive incentives; benéfits are collective; bureaucratic | i

change requires lower-level implementation over a long period of time--law




52 .

reform activity can succeéd in acﬁieving limited objectives, ‘where enforce-
ment is not an issue.

Often too, in real-life situations, the disadvantages of social reform.
gfoups are neutralized by alliances with groups that lack these disadvantages--
they are small, with selective incentives, and benefits are concentrated.

At the present time, an envirommental lawsuit is challenging a Corps of
Engineers project dealing with lock and dam construction on the Mississippi
River. This is an enormous, tecﬁnically complex extending over many years.
Litigation would be prohibitive for the social reform groups and their
lawyers. Joining with them, however,‘is the railroad industry, which opposes
improving conditions for barge transportation. The railrcads are typical of
‘the intérests that usually oppose environmental groups; they are a small
organization, with selective economic incentives, and they do not suffer
from the free rider problem.

Fofming alliances to.change the effects of the characteristics of the
groups and the distributian of benefits and costs returns us to ome of
James Q. Wilson's major points: soclal reform groups cannot do it alone;

' they'can only work with, eﬁcourage, and push aléng other more powerful
forces in the précesses of social change. Law reform activity on

behalf of sociai reform groups is political activity. In several kinds of
situations and in a variety of ways, social reform groups have been able to
use law reformers to improve their position in the political struggle. ' The
impprtance of these'efforts has varied; some were clearly not minor, but,
on the other hand,'the law reform activity was successful only when special

circumstances were present. In general, law reform is not a sufficiently
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powerful instfument to alter significantly the lineup of political forces; .
rather, the legal system ugually reflects and perpetuates the existing
balance of power. Because most social reform groups, for the reasons dis-
cuésed, labor‘uhder significant deficits, the use of law reformers must

be éelective. When certain combinations of éharacteristics are present,
then certain kinds of success are more likel& and other kinds less likely.
Different combinations of characteristics change the iikelihood of other
kinds of outcomes. Or, to state the matter in the reverse, if certain
kinds of success are required, then social reform groups and law reformers
have to put together certain kinds of combinations; For example, 1f re-
sources are slender and judiciai remedies difficult to implement, then

law suits should be used'for publicity, legitimacy, and leverage; if
alliances can be formed with special interest groups, then implementation
capabilities are impfoved.

We pointed out in discussing problems of defining and measuring success,
that one of ﬁhe principal ways in which sociai change comes about is thfough
the gradual change in public opinion and in the perception of values. Has
there been a change in public opinion concerning social reform group causes
and have law reformers contributed to that change? In many respects this'

.is both the most important and most difficult question to answer. Whatever

the precise or direct effects of Brown v. Bd. of Education and other Supreme

Court opinions, there seems little dispute over the fact that the character

_and-quality of the national debate over civil rights has changed. The change

took a long time, and we cannot pinpoint the precise contribution of the civil

rights litigation, but intuitively it is felt that there is a causal relation.
' Today, the climate of opinion is also different from a decade ago con-

cerning envirommental, consumer, minority, and other social reform causes.
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As one Congressman put it, ”Noboéy makes sneering .remarksd ébout Common
-Cause anymore, at least not in public. They may in the cloakrooms."

How significant is the cﬁange in public opinion? Wi#ll it lead to social
change? And what was the contribution of law reformers? As with civil
rights, we can observe a steady'change in the climate of public épinion;
we can note particular legislative and judicial victories as well as
defeat; we can feel confident that law reformers have made a contribution

to this process—-but how much is as yet unanswerable in any precise manner.
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