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ABSTRACT

Among Americaﬁ lawyers, concern with obligations to the unrepreseﬁted
and under-represented has increased greatly in recent years, largely in
response to the social movements of the 1960s. Such concerﬁs have been
expressed in the creation of new.orgaﬁizations, both in the.private and
public secfors of the bér, as well as in the strengthening of traditional
bar organizations serving under-represented groups and individuals. The over-
all range of activity, often called the Legal Rights Movement, has stemmed
from four basic sources: (1) the traditional obligation of lawyers to help
deserving, needy individuals, (2) the existence of weak private legal aid
societies, (3) publi; service tours of duty by elite lawyers, and (4) develop-

ment of social reform organizations emphasizing appellate litigation and

~class  action suits. As the legal rights organizations developed, tensions

occurred between two expectations: (1) that help to the unrepresented would
be cast in traditional service terms and (2) that this help would be in
terms of law reform litigation. Increasingly, publicly supported organiza-
tions (prinéipally OEO.Legal Services) are being constrained from reform
activities, but the.private sector organizations are engagiﬁg in a mixture

of law reform/litigation work with individual service work.



Organizations and Legal Rights Activities

I. Introduction

The years since 1960, and particularly the last half-dozen years, have
been a period in which an unprecedented amount df legal rights activity
emerged.

For the most part, organizations have been the principal mechanisms
for the recruitment and training of lawyers in legal rights activities. In
the process of formation and through their continual effort to mobiiize
resources organizations develop ideology that attracts lawyers. As formal
structures with ideologies and programs, organizations provide the focus
for legal rigﬁts activities work. Organizations largely define what clients
are to receive what kinds of legal services. Organizations ease the prob=~
lems that lawyers have in coming in contact with clients of different social
classes. Legal rights activities organizations have a high turnover of law-
yers,vbut the experience that lawyers gain while working in the organiza-
tions-enables them to continue legal rights activifies when they leave for
other iaw jobs. In addition, the success of organizations in winning cases,
obtaining publicity, attracting public support, and recruiting‘legal talent
generates new organizations and other efforts to offer similar kinds of
opportunities in the two major sectors of the legal profession-—-private
practice and governﬁent.

Organizations devoted to legal rights activities flourished in respomse
to the political and social events of the last decade and a half. They also

reflected the éérlier forms and traditions in the legal profession itself.
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IT. Legal Rights Activities and Organizations Prior to 1360

Four reasonably distinct strands that had an important influence on
legal rights oxrganizations had developed by 1960. They Were\(l) the indi-
vidualized nature of work by lawyers on behalf of the poor, (2) the emer-
gence of weak, underbudgeted legal aid societies and defender programs
stressing services to individuals rather than reform, (3) a tradition of
public service tours of duty by elite lawyers, and (4) the development of
social reform organizations emphasizing appellate litigation and class action
suits.

In the legal profession in the United States, reduced fee work by law-
vers, either for individuals or for groups, historically depended on the
willingness of individual lawyers. They made their own arrangements, and
their responsibilities were poorly specified, if at all., With the organiza-
tion of the American Bar Association and similar activities at the state
level in the late nineteenth century, canons of behavior were defined. The
canons mandated defense of indigent prisoners, but said nothing about civil
cases.l With few exceptions, the provision of legal services to the poor
continued to depend on individual lawyers.,

After World War I, some lawyers and bar associations turned their
attention to the establishment of legal aid societies as an alternative or
supplement to individual obligation of lawyers. The first legal aid society
began in the United States in 1876 in New York City as an outgrowth of an
organization that attempted to ease the transition for German immigrants in
the U.S. Within a few years, legal aid was extended to other immigrants and
indigents. The usual pattern that emerged was that each legal aid office
had only a few lawyers associated with it. The lawyers did legal aid work

only part time, and often handled the cases at their own offices. The
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service was sﬁpported mostly by private subscriptions, although some offices
had modest municipél subsidies, and some also took cases on a contingency
basis.2

The rhetoric and reasoning of this period were not entirely solicitous
of the poor. Legal aid for the indigent, it was argued, would blunt the rage
the poor might feel about the injustices of society and would thus help con-
tain threats of revolution or unrest. A man who had his wage claim handled
by a lawyer would surely be less likely to turn to radical activity. Leaders
of the legal profession were also concerned about the unfavorable public
image' of the lawyer, and believed that if they took on the responsibility
of representing thosé who otherwise could not obtain access to the legal
syétem, their image might improve.

In 1916, Reginald Heber Smith, formerly of the Boston Legal Aid Society,
was commissioned by the Carnegie Foundation to survey legal aid needs in the
United States. Approximately 40 organizations existed in 37 cities. Some
were free-standing; others were housed within private charitable agencies,
or were parts of public bureaus, or affiliated with law schools.3 Some
programs undertook criminal work for the indigent, although this was not

common. Shortly after the publication of Smith's Justice and the Poor, the

American Bar Association established a Standing Committee on Legal Aid,
headed by Smith.

During the first half of the twentieth century, the legal aid model
spread, though slowly. In smaller cities two different types of organiza-
tions, with roughly the same consequences, emerged. One wés a lawyer refer-
ral program, with a part-time secretary who put needy clients in touch With
lawyers who were willing to be listed. The other was a 1awyer who under-
took the work himéelf, or was responsible for a younger member of his firm

who did the work., Either way, the lawyer in charge of a legal aid
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committee or a lawyer's referral committee often held his position atvthe
behest of the ecity or county bar .association. Gosts were low for both
,arrangements.anﬂ usually borne by bar organizations.

‘In -any event, in both the large and small cities, most programs were
small in terms of professional staff and available time, Most had slender
financial ‘resources; many were dependent on volunteer lawyers. By 1947,
when Emery Brownell surveyed Legal Aid for the American Bar Association, he
found only 70 facilities oeperating. Thereafter, with more vigorous bar sup-
port, .proliferation became more rapid. By 1963, there were 249 legal aid
,OfﬁiCES.A However, despite the large number of offiees, legal aid was
severely constrained by lack of funds: in 1964, the eantire bill for legsal
aid was only a little more ithan $4 million, an average .of approximately
$16.,666 per program. Community finds provided more than half the total fund-
ing, lawyers and bar organizatiens another .17 percent.

Partly to limit work load, but also for moralistic reasens, legal aid
offices established .guidelines concerning the types of cases they would
accept. Family cases usually made up a large percentage of the service load,
though divorces were handled only wvery re.luctantly.5 Adoptien, bamkruptey,
civil memtal commitment hearings, juvenile proceedings, and administrative
hearings were also @ften'refused.G The second most commoen category of cases
awas landlord-tenant, -especidally in major metropolitan areas. Consumer prob~
Jlems :were mumerous; they included installment purchases, repoessession of
merchandise, or fraudulent sales.,

Legal aid emphasized serviece to individuals exclusively; there was no
law reform or class actien litigation. Emphasis on individual services
‘stemmed fromtthe.assum?tion;that the law was just, :that for poor people the

problem lay not in -the nature of the.law, but in obtaining access to the law.
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Logically, the more lawyers who made time available to the poor (on an indi-
vidual, one—to—one’basis) the more likely it was that the legél system would
operate fairly. However, offices were usually so poorly funded that they
had to set very strict eligibility standards in order to keep down the case-
load limit. They avoided community education or publicity so that their
work schedules would remain tolerable. Studies have shown that for most
1egal aid cliénts, accéss to the legal system consisted of only one inter-
view with a legal aid lawyer.

In large metrqpolitan offices, the low pay, the type of legal work, and
the crushing caseload discouraged ambitious lawyers from entering legal aid.
Legal aid positions were often accepted only until éomething better became
évailable. For lawyers who were not willing to try their fortunes in private
practice, iegal aid positions had the advantage of steady employmenf, how-
ever modest. Female lawyers, who frequently found it difficult to obtain
desirable positions in firms, entered legal aid iﬁ disproportionate numbers;
they were also likely to remain longer than their male colleaguesﬂ

Despite the obvious shortcomings of legal aid, it was much respected
and honored by the organized bar. Quite often prestigious members of the
iegal.professipn lent their names and some of their time to legal aid, or
to high level paneis concerned with it. Even if most lawyers had ﬁo time
for legal aid, it Won.a definite niche for itself in the legal profession.

Legal aid to criminally accused indigents has also depended on individ-
ual service, on a more or less volunteer basis.' Since other studies have
addressed in depth the‘originsvof the assigned counsel system and its wvaria-
tions, here‘iﬁ should suffice to_indicate that to.date the assigned coumsel
system has been‘the.ﬁominant mode of providing services throughouf the

twentieth century. Assigned counsel systems have varied in terms of the
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crimes that were imcluded, the point in the proceedings whenm the assignpment
was made, and the method of selecting the lawyers. Most assignments were
without compensation. Gemerally speaking, youmng lawyers welc¢omed assign-—
ments, Lf they were in small firms or om their own, it gave them experience
and visibility. If they were in large firms, it provided variation from a
business practice. More experienced lawyers, on: the other hand, usually
tried to avoid assigmments and, it was claimed, tended to give these clients
a minimum amount of service. Needless to say, the quality of the assigned
counsel system varied enormously.

Despite the shortcomings of the assigned counsel system, viable alterna-
tives have:beeﬁ‘siow to emerge. The first publiec defender office for the
criminally accused was established in Les Angeles County in 1910. Until
1960: the inerease in defender programs was very slow, even in comparison
with the growth of legal aid societies. Im 1917 there were five defender
programs; in 1947 there were only 29 (including four legal aid societdies
doing substantial criminal work), and of these 29, 13 were im two states.7
By 1960, 90 such programs existed and three basic organizational patterns
had emerged: public defenders as defined by statute and paid by public
funds, public-private programs with some funds from the private sector, and
private programs with all financing from private sources (usually bar asso-
ciiation). The dominant pattern, however, was public--more than 75 percent
of defender funding came from tax sources, as oppoesed to the 7 percent that
legal aid organizations received from public sources.

Why did the defemder movement languish behind the legal aid movement?
Whereas legal aid was handled privately, defender porgrams involved public
authorities and thus were censiderably more difficult to initiate. Perhaps.

the criminally accused indigents were perceived as less worthy of legal aid
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_than those-wanting c¢ivil aid, who were also screened in terms of worthiness.
The decentralized nature of the political system and the system of justice
meant that dozens if not hundreds of political decision-making bodies had
to alter their ways if defender programs were instituted. In addition, no
prestigious nationwide organization of professionals advocated defender pro-
grams nér was there a specialized organization for promoting defender pro-
grams until 1960 when the Natiomnal Legal Aid Association reformed itself
into the National Legal Aid and Defenders Association (NLADA). Concerns with pro-
tecting the indigent criminally accused were instead expressed in the elab-
oration and extension of the assigned counsel system. ‘Although under ser-
ious attack during the 1960s, the assigned counsel system showed no signs:
of withering away.
Two other influences affected the character of Legal Rights organiza-
tions: government service obligations and litigation-oriented social
reform groups.
In the early history of the United States, the lawyer was viewed as a
particularly skilled and responsible person in the handling of community
and governmentgl problems. Alexis de Tocqueville wrote of the important
role of lawyers in éOmmﬁnity dialogue and decision-making. But during the
nineteenth century, with the rise of industrialism, lawyers devoted more of
their time to the demands of corporate and business clients. The small
town lawyer did not &isappear; but by the end of the nineteenth century,
such lawyers appeared more quaint than typical.
With the emergence of bar associations‘in the late nineteenth century
and more concern with standards of professionalism, some systematic atten-
tion began to be paid to the ppblic obligations of lawyers. The formal

statements of the organized bar stressed the responsibility of the bar to
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“the public, but .given .the late nineteenth century assumptions about social
Darwinism sand Fhe high regard in which the ‘barens of industry were :held, .it
sis not .surprising that serving the public interest was identifiedswith«serv~
dng business :corporations .and .leaders. 'For moest .lawyers, serving . clients
‘tio the best of one's professional ability was considered equivalent to serv—
Ang the public interest :and fulfillment of the highest obligation .of the
.professimg,

‘Although this conception of the public interest of the profession was
-mot without its critics, the first real challenge to this professional image
occurred .during the New Deal period when bright, young lawyers flocked to
Washington .to-aid in the fight of the people against VBig:Business.“S Liaw—
-yers,. such as “Tommy Corcoran, Ben Cohen, and James ILandis, wrote .legisla-
tion, :drafted .agency guidelines, and regulated the .economy through the
.alphabet .agencies. They were private lawyers who in tdme of mational .cri-
:sis put aside their usually lucrative private practice to go to“Waéhington.
There were doing their public service at the highest level, not for whole
careers, but for some years. They exemplified the belief that lawyers were
ancommonly well qualified to shape the United States economy and ‘social
fabric.in .the 1930s .and that it was the appropriate behavior for outstanding
lawyers to perform these functions. Society, or high governmental position,
.did mot beckon everyone; the chosen few with their sense of New Deal man-
4da£e.were'but a token number, but they established an important model.

This .type of public service occurred again during World War II when
hundreds: of private lawyers and law faculty members put aside their regular
concerns .and moved to Washington to undertake temporary government service.
‘The shuttling between the government and the elite law schools and the ‘most

prestigious law firms was not without its effects on ideology. Lawyers .and
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law students came tp appreciate stints of government service not oniy as a
professional obligation but also aé a calling to which they were particu-
larly fitted. Yét the limits of this kind of public service were clear:
prominent and distinguished lawyers would be available for important work
but not for routine follow-through or administration. When the problems of
bureaucracy began to emerge and the complex mechanism of social change
slowed the pace bf échiévement, they would return to their previous milieu.lO
An organization, or campaign, dependent on their enthusiasm and effort had
to look elsewhere if it were to survive.

The final influence on the legal rights movement to be described is
perhaps the most important--litigation by social reform groups--often appel-
late level class actioﬁ cases. Most influential was civil rights work,
particularly the litigation activities of the National Association for the
Advancement of Colored People. The NAACP, founded in 1909, relied heavily
from the very beginning on the use of the legal system, particularly test
case litigation--and with great success. As a result of NAACP cases, the

United States Supreme Court invalidated antiblack voting restrictions (1915),

housing segregation ordinances (1917), and the exclusion of blacks from

juries in criminal cases (1923). These cases attracted a great deal_of

support, both white and black, to the organization. The membership of the

NAACP expandedlrapidly (there were 30,000 members in the 1920s). However,
in spite of this growth and the continuing stream of legal activity, the

legal staff remained small.ll

In 1939 the NAACP established the Legal Defense and Educational Fund,
Inc. (popularly known as the "Inc. Fund") not only to handle its own legal
work but also to work with other civil rights groups on civil righté cases,

The Inc. Fund, with its small staff (three lawyers in the middle 1940s and
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nine by 1963) brought test case after test case in a wide range of areas
(education, voting rights, housing and restrictiwve covenants, transportaf
tion amd public accommodations), and continued teo win. By 1952, the Inc.
Fund had won thirty-four of thirty-eight cases argued before the U.S.
Supreme Court. The regular staff was assisted by volﬁnteer attorneys
throughout the country, though it bore most of the load itself, especially
prior to 1960.12

Inc. Fund achieved its greatest fame in Brown v. Boeard of Education.,

which was followed by successes in cases involving segregation in buses,
golf courses, bathheuses, courtreooms, voting, marriage, public accommoda—
tions, housing, as well as other state activities, 1In this era of the
Warren Court, it seemed as though every year following the Brown decision,
reformers could count on not one, but several Supreme Court decisions on
behalf of the disenfranchised of American society. A great many of these
cases were class actions, a model of social reform that was openly encour-

", ..[Ulnder the conditiens

aged by the Court itself. As the Court saw it,
of modern government, litigation may be the sole practicable avenue open to
a minority to petitiomn for redress of grievances."

Lt would be difficult to overestimate the influence of the Inc. Fund
class action litigation strategy on the subsequent development of legal
rights activities., United States Supreme Court victories had an enormous
appeal. At the stroke of the judicial pen, so it seemed, legal rights and
legitimacy were given to disadvantaged groups. The executive and legisla-
tive branches of government, sometimes thought to be hostile and indifferemt
to the claims of blacks and other minorities,‘appeared to be circumvented.

‘The style and location of the litigation were very important in influencing

lawyer recruits. Young, elite, socially motivated lawyers would work with
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the leaders of the organizatiﬁn, and their iegal work would bé in the prés—
tigious Federal courts, often at the appellate level. The legal training
of young lawyers an&Athe law school conception of the role of law and law-
yers in social reform concentrated on appellate court litigation. The
Warren Court and the NAACP litigation seemed to be the perfect example of
what law, lawyers, and legal education were all about.

As we shall see, this model of class action law reform strategy became
the'single most imporfant influence in the development of OEO Legal Services,
consumer and environmental'law, and public interest law. It became the
popular standard for measuring the quality and effectiveness of other legal
rights activities. In time, it also became the focus of political attacks
orni-legal rights activities.

»The other principal civil rights and civil liberties organization was
the American Civil Liberties Union. The ACLU (originally the National Civil
Liberties Board) was formed to deal with civil liberties problems accompany-
ing the United States.involvement in World War I. During the twenties, the
organization was led By'people active in the labor movement, including the
radical labor movement, and often focused on problems related to labor
unions énd labor'ofganizing. Gradually, branches of the»ACLU were created
in the nation's largest cities, loosely coordinated through a national
office that had slender resources.13 Few branches retained attorneys; most
of the work was done by volunteer attorneys (both members and outsiders).

During this period, the ACLU was weakened by an internal controversy
over the desirability of identifying with radical labor activities. Never-
theless, the ACLU continued to grow, only to be confronted by a much mofe
intense controversf in the 1940s over the question of allowing admitted
communists to hold positions of leadership. Internal dissension plagued

. . 14
the organization for the next two decades.
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Because~a£.a_lackkof funds and of a strong organizatiomal base, the
work of the ACLU prior to 1960 consisted mainly of filing amicus briefs
ipather- than direet litigation. Nevertheless, the ACLU did considerabile.
c¢ivil liberties: work in times tliat were generally not sympathetic. Impors~
tiant.ACLU cases were well-known to law students and young lawyers. iiiter—
ested: in civil liberties. While the ACLU's work never achieved the great
flame: of' the NAACP, it did represent a steady tradition of appellate court
Jlaw: reform work.,

Another organi:zation influencing the recruitment of young lawyers to
the. legal rights movement. was the Natiomal Lawyers Guild, The Guild:was
formed in- 1937 as- a'nationwide professional orgamization that, in contrast
to: the American Bar Association, would be an effective social foree, espe-
etally concerned with human rights. In its initial period, the Guild was
led by people highly supportive of the New Deal, many of whom weorked: in
government. However, the successes of the 1930s were terminated by the war.
Then, after 1946, attacks on the Guild for supposed communist sympathies
and’ activities signaled the decline toward its nadir. Membership shrask
drastically in the 1950s as the Guild fought Attorney General Herbert
Brownell's demand that it be placed on the Attorney General's list of sub-
versive. organizations (a threat not finally defeated until 1958). Groups
that had. previously turned to the Guild shunned any ties to the organiza=-
tion:,. and. many areas. that had been central to Guild research and effort
became: eclosed, For example, loeal civil rights groups in the South, sensi-
tive  to the charge of communism, hesitated to accept Guild help, though
they badly needed legal talent. Thus, for a variety of reasomns, including
the need for self-protection the Guild was driven into emphasis on civil

liberties cases, and in the 1930s it concentrated on cases involving
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freedom of thought and right of_assOciatidn. But during this period, and
even in more recent times, the Guild had none of the lustre of its earlier

years.,

I1I. The Climate of the 1960s

The New Frontier of the Kennedy Administration encouraged the idea that

law could be used on behalf of the unrepresented. There was the basic

‘assumption of the Administration that the institutions of American society

could be activated and re-ordered to achieve social justice. Government
agencies could and.should serve as protectors and advocates of the down-
trodden (the Civil Rights Division of the Justice Department, the Peace
Corps, for example); private groups of various types could sawe the cities,
change the power structure of the South; and end nuclear testing, to mention
only a few objectives. The individual citizen, working in so;ial reform
organizations, could affect the machinery of government and the future of
society. The thrust of these beliefs was two—folq: that government agencies
could spearhead reform and that citizen action should be taken against parts

of government that were reluctant to change society.

The spirit of activism, though subject to many defeats, disappointments,

and delays, continuedbduring the 1960s, though in an appreciably different

form after the assassination of President Kennedy and the continuation and es-

calation of the Vietnam War. After 1968, the liberalism of the early 1960s

was found first ineffective and then inapplicable. Much of'the literature
concerned with thg ideological shifts of the 1960 ¢ has fécused on events on
university.campuées.- Aithough campus events Wefe only a ?artial reflection
of the times, they serve quite well to illustrate the optimistic Belief that
the legal system, when pressured, could assure equality for all, the hope-

fulness of ending poverty at home and abroad, and finally,'the disillusion
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with government. and the creation of new anti-government and anti-establishment
organizations. The first large scale activist involvement of students

and liberals was triggered by the southern black student sit-ins in the
beginning of 1960. The example of courage and dignity of young black stu-
dents taking direct action in defiance of both the southern and black
establishment had an enormous appeal to northern white liberals. The sit-
ins spread rapidly throughout black colleges in the South, while northern
students supported these efforts by organizing picketing and boycotts of
the northern branches of the chain stores where the sit-ins took place.

Qut of the sit-ins and the activities of Martin Luther King, Jr., the tech-
niques of nonviolent direct action were developed and later used for pro-
tests against a variety of foreign policy issues.

The student movements in the early 1960s envisaged reform, rather than
radical change of society. For the most part, student tactics at this time
were either the use of regular channels or picketing, petitions, and public
meetings., Cdivil disobedience and direct action were rarely used, and then,
as a means of stimulating the use of regular channels. This period of dis-
sent and protest was, on the whole, committed to nonviolent tactics and
optimistic about the responsiveness of universities and government. Students
were mobilized to organize the poor, to engage in civil rights work, to work
on voter registration, and to work in the South, Appalachia, and the northern
urban ghettos. President Johnson amnounced the War on Poverty. Nearly one
thousand. volunteers went to Mississippi to work for the Mississippi Freedom
 Democratic Party.>

Various disillusionments and new pressures put an end on campus to the
faith in social reform--the murder of three students working for civil

rights in Mississippi, the rebuff of the Mississippi Freedom Democratic
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Party at the 1964 Demébratic‘National Conveﬁtion, the increasing desire of
black groups to set their own coufse, evénts in Vietnam, the failure of thé
War on Poverty, tHe.credibility gap with the Administration, the disillu-
sionment with univeréity responses to student protests.

Jerome Skolnick has drawn a rough dividing line at 1965, distinguish—
ing a social reform phase from a more radical phase on campus, as follows:

In phase one, the Stuaent movement embodied concern, dissent,

and protest about various social issues, but it generally
accepted the legitimacy of the American political community....
In those years, many students believed that the legitimacy of
the existing political structure was. comprised by the undue

‘influence of corporate interests and the military. They made
far-reaching criticisms of the university and other social
institutions, but their criticisms were usually directed at
the failure of the American institutions to live up to
officially proclaimed values. Thus, despite thier commitment
to reform and to support for civil disobedience and direct
action, the student activists in the first half of this decade
generally accepted the basic values and norms of the American
political community.... In phase two...a considerable num-
ber of young people, particularly the activist core, experi-

-enced a progressive deterioration in their acceptance of

national and university authority.

The events following 1965, especially through 1970, were more anguished
in tone: bloody urban riots; mounting protest against the War in Vietnam
often iﬁvolving massive arrests; police encéunters;'a national administra-
tion perceived_by many as hostilé and guilty of endless duplicity; the
defeat of the McCarthy forces at the 1968 Chicago National Democratié Con~
vention. For many, both students and others, these events and others led
to the conclusion thai existing social reform rhetoric was useless, that a
more radical set of objéctives and life styles, openly chailenging‘govern—
ment, offered the oniy acceptable way of changing the status quo in the
United States.

Clearly, a radical choice was possible only for a limited number of

the people--students and others—QWho had been céught up with the social
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reform hopes of the early 1960s. Some withdrew. A small number became
actively hostile to the forces with which they had once identified. For
most, a different kind of commitment to social reform work probably
resulted, a more circumscribed and less ambitious one. Rather than talking
of the abolition of poverty or the other grandiose goals of the Great
Society, later-day liberals turned to reform of local politics, te consumer
leagues, to environmental preservation, to local organizations concerned
with equal opportunities. and delivery of better educational and medical
services in communities, The incremental view of social change, though
little articulated, prevailed.

These changes in ideoclogy were reflected in changing efforts to use
the law for the unrepresented. During the 1960s there was an initial
period of optimism about change through law reform, then a period of radi-
calism and disillusion, and finally, at the end of the decade, the accep-

tance of goals of middle range change through incrementalism.

IV. The Legal Rightg Movement: Organizations and Strategies

A, Civil Rights and Law Reform

When the spirit of the early 1960s swept the reform-oriented young law-
yers, there was actually only one historical model that would capture their
idealism. Traditional legal aid was never seriously considered as a viable-
method by which society could be restructured, at least according to the
timetable of the Kennedy Era. Govemnment service had aiso fallen into dis-
favor as a result of the Eisenhower years and the reluctance of goverﬁment
to respond to the most burning social issue of the day--civil rights for
blackék6 Test case litigation of the ACLU type continued to attract its
small group of adherents, but this kind of social reform work was either too

traditional or too professionally antiseptic to capture the emotionalism of
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this decade. Appeliate civil liberties and criminal litigation often could
attract lawyers who otherwise were not responsive to particular issues and

clients. Quite often, it was the fact of winning an appeal that was attrac-

y o

tive more often than the nature of the case. A large percentage of the lawyers

presenting cases to.the Supreme Court during the decade were assigned coun-

sel for criminal defendants. About half were younger men in firms who were

willing to do the work partly because it would eghance their reéords. They
had no particular interest in the kind of case, the clients, or criminal
work.17 This type of disinterested, highly professional appellate work was
not the stuff of which social movements were made.

The early part of fhe 1960s belonged to civil rights for Blacks. The
model was the NAACP and the Inc¢. Fund. Eventually, a number pf strands were

bound together in the 1960s--civil rights, civil liberties, poverty law,

environmental protection, consumerism. But clearly, for at least the first

half of the decade, the civil rights movement was the most conspicuous area
of activity for reform-oriented lawyers. Moreover, civil rights activity

set a tone for other legal rights activities organizations, and established

|

the most influential pattern.

During the yearS'éf desegregation campaigns, voter registration drives,
and sit-ins, civil rights groups faced an acute shortage of legal help.
Few lawyers in the South would represent blacks in these kinds 6f matters;
and those who did éo suffered severe reprisals.18 The NAACP had only
limited funds and persomnnel. This shortage of legal manpower meant that a
movemeﬁt or campaign could be effectively controlled or slowed if its
leaders could'be jai}ed or otherwise halted thrpugh the‘legal system; The
fact that‘thg civil rights leader would ultimately win in the courts was
irrelgvantbif legal.help Qas ﬁnavailéble; In response to this urgent need

'
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for legal help, three organizations of lawyers and'law students were

created between 1963-65: the Law Students Civil Rights Research Council (LSCRRC),
the Lawyers‘Committee for Civil Rights Under Law (LCCRUL), and the Lawyers
Constitutional'Defense Committee (LCDC). The National Lawyers Guild also
provided staff in Mississippi.

After a 1963 summer experience in the South assisting civil rights law-
yers, ten northern law students established the Law Students Civ;l Rights
Research Council; The purpose of the organization was to make available
for civil righfs work large numbers oﬁ law students. During 1964, chapters
were founded at many law schools; members worked both in the Seuth and im
their scheool communities in a variety4of capacities. It is difficult to

' as they were oftem called,

estimate how many law students were "interns,’
during the early and middle 1960s, but they helped popularize student activ-
ism in the law schools they attended. By 1972 chapters of the LSCRRC were
operating on 110 law school campuses doing a wide variety of activities.

The Lawyers Committee for Civil Rights Under Law was in
responée'to a plea in June, 1963, by President John Kennedy and Attormey
General Robert Kemnedy, who asked responsible leaders of the legal profes~
sion to create an organ to address itself to socilal upheaval and other prob~-
lems connected with the enforcement of civil rights. There was no difficulty
in recruiting more than 200 prestigious lawyers for coﬁmittee membership.
The first act of the program was to send volunteer lawyers into the South
for two to three week periods; in 1964 about a dozen and a half lawyers
participa£6d,20 By 1965, the aim of LCCRUL had broadened to include the

staffing of a permanent office in Jackson, Mississippi, as well as working

with other civil rights attorneys already on the scene.
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'The'laWyers who'ﬁarticipated in LCCRUL as volunteers were usually

" from quite prestigious firms and for some the experiences in the South

marked'a turn toward much greater social involvement. Not surprisingly,
many volunteers found their fime in the South too limited for much achieve~-
ment; Eventually, like the Law Student Civil Rights Research Council,
LCCRUL changed its orgénization#l priorities énd emphases to suit the times.
Sizeable chapters were created througﬁout-the counfry, usually with priority
test case litigation as the most effective.use of legal manpower., From
rather narrowly definea activities, the organization moved to much broader
involvement although LCCRUL coﬁtinued to be a recruiting and training
orgénizatioﬁ for young 1awyers,intereéted in civil riéhts Work.21 As with
other civil rights organizations, the success of LCCRUL varied according to
the particular staff'involved, the degree of activism of the local black
community, and other sources of local support.

Less prestigious, and less enduring, was the Lawyers Constitutional
Defense Commitéeé; created in 1964 by Carl Rachlin-of the Congress of Racial
Equality (CORE), with the aid of the ACLU, the NAACP, the Inc. Fund, the
American Jewish Committee, the American Jewish Congress, and the National
Council Bf Cﬁqrgﬁg§liz LCDC, staffed with volunteer lawyers, 6p;rated
offices in éix southern cities in 1964 and 1965, sending 125 lawyers to the.
South in 1964 and 7b in l965. Though the LCDC appeared on the southern
scené earlier ;han LCCRUL, it was always hampered by financial and organiza—
tional diffiéul;iés} As recently as 1968, though, it was still working in

the South, making its lawyers available to assist local counsel,

During the early 1960s, then, the effort was primarily through voluntary

organizations; the subject matter was civil rights for blacks; and the basic

\
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strategy was law.reform litigation, following the lead of the NAACP, Inc.

Fund.

B. OFEO Légal Services and Its Antecedents

Just at the time that a CORE leader could say his organization at.
last had adequate legal assistance, a displacement of enthusiasm occurred.
The War on Poverty drew the nation's attention away from the civil rights
movement, By 1965, a program for lawyers had been added to the War on
Poverty, and for many lawyers, the issue became not the equality of southern
blacks, but the poor. Although for a few years in the mid-1960s the two
movements of civil rights and the poor seemed to dovetail, by 1967 it was

clear that whereas civil rights law had previously been "in," poverty law

had replaced it.23

Poverty law, as expressed in OFEO Legal Services, had its structural
roots in the Ford Foundation's Grey Areas programs, in the President's
.Cbmmittee on Juvenile Delinquency, and most important, in Mobilization for
Youth (MFY) in New York City. All of these programs were efforts to reach
high risk groups and, by offering them new or different resources or tools,
make more likely their participation in the mainstream of American life.

The Ford Foundation's Grey Areas program was broadly gauged to confront
and change the whole texture of life in decaying or blightéd urban areas.
Briefly, the Foundation made grants for very broadly desipned demonstration
projects "to experiment with new ways of improving the social conditions of
the central city and of opening new opportunities to those now living in
these urban 'grey areas,'"24 Six Grey Areas Grants were given, starting in

1901 with Oakland, Caiftornfa, New Haven, Bostom, and PHiladelphia received
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grants in 1962, the state of North Carolina in 1963, and Washington, D.C.
in 1964. Though any 6f fhe five city grants might be said to foreshadow
OEQ Legal Services, it was New Haven that provided the most appropriate
model.25 From ﬁhe outset, New Haven's antipoverty program, Community
Progress Incorporated (CPI), included a legal assistant program, Conflicts
immediately developed between the lawyers who maintained that»litigation
wds an essential part of their professional role in helping the clients
of the program and the executive director who thought that by not suming
other governmental institutions the organization could function best.26
What survived the early tense days was a modified legal program, independent
of CPI: New Haven Legal Assistance Association., The lessons of the New
Havén experience were two-fold: legal services should be supported as

part of any antipoverty efforts, but housing them in community action programs

27
might prove untenable,

Roughtly contemporaneous with the Grey Areas program was the President's

+

Committee on Juvenile Delinquency and Youth Crime,vwhich also worked through
demonstration projects emphasizing integration of urban institutions. Like
the Grey Areas plan, the President's Committee emphasized éducational,
vocational training, and employment services for young people, and community
service centers. To a considerable extent the programs funded by the
President's Committee overlapped with the Grey Areas list,

The most famous program funded by both the Ford Foundation and the

President's Committee was Mobilization for Youth., Service projects

' 28
involving a staff of 300 workers began in 1962 in four major divisiomns:
Educational Services, Employment Services, Services to Individuals and
Legal

Families, and Community Development (including Services to Groups).

Services was added as a fifth division in 1964, with three aims: (1) direct
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service to and referral of clients; (2) legal orientation for MFY staff,
clients, and community leaders; and (3) use of law as an instrument of
social change.29 It was the goal that was the most important.

To implement its commitment toward social change, MFY assumed that
the legal test case was to be the primary vehicle for creating new law as
well as establishing the rule of law in the administrative processes of
welfare programs. The most important legal needs of the poor were seen as
those that concerned their relations with public services programs such as
welfare and housing. Also of concern were certain aspects of criminal law
(pretrial representation of youth, especially), consumer problems, and
developing coordination between social workers and lawyersABO Though MFY
initially had only four attorneys and a downtown location, it rapidly
established ties in neighborhoods and built a very large caseload.

Edward Sparer's energetic direction of MFY, Jean and Edgar Cahn's 1964
article proposing how neighborhood law firms might be structured to respond
to the needs of the poor, and the 1964 Conference on Law and Poverty, all
contributed to the development of a general consensus by late 1964 that
the federal government should make a sizeable investment in adding a legal
services component to the War on Poverty programs. During the first
half of 1865, various issues of format, direction, control, responsibility,
and personnel were confronted and, if not solved, at least decided.

The major compromises that were necessary to win the support of the
American Bar Association (ABA) and the National Legal Aid and Defenders
Association, concerned the role of legal aid societies in the new program
and the role of the bar, While these two questions are analytically

separable, they were closely related, both at the time they were initially
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decided and in the history of Legal Services. Both the ABA and NLADA

were hostile to.the massive funding of new legal organizations 1f carefully
shepherded legal aid societies were to be passed over. Thelr argument

was a simple one: ,mofe than 200 legal aid societies (or committees or
similar organizations) already existed, and surely there was no reason

not to build on their strength by allowing them to apply for new funding

31 pointed out the faults

\

of legal aid societ.es and warned that no program associated with them

as Legal Services programs., Critics of legal aid

could accomplish the general objectives stated for Legal Bervices. Legal
aid societies were too cautious, too service-oriented, too supportive of the
establishment and theé status quo, too inexperienced in dealing with the
kinds of cases’that really mattered, too accepting of the structure of the
law and its injustices, and too tied to local influentials.32 The compromise
was that legal aid soéieties could apply to be Legal Services wmits.but
would not be considered automatically entitled to Legal Services grants., At
the same time, other lawyers could apply for funding in a local area, Their
application would be considéred alongside that of the legal ald society;
one might be funded, or both. NLADA immediately undertook a campaign to
instruct legal'aid societies how they might obtain the federal money, and
apﬁlications began to flow.33

The other compromise related tovthe role of the bar and the extent to
which the dominant lécal bar association had to approve a program before it
would be funded. vUnderstanding on this point differed, but clearly many
lawyers and commentators believed a veto existed, ‘Criticé doubted that the -

goals of the War on Poverty could ever be realized if the bar retained this

degree of control in the area of Legal Services.34 Although the ultimate
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question of whether a local bar association.had a veto was never fully
resolved, it waspgenerally agreed that some kind of bar endorsement was
necessary for federal support. Another manifestation of bar influence:was
the -belief that roughly half the governing board for a Legal Services:program:
had to be: lawyers. According to Philip Ji Hannon, in the early days:of
OEQ: ahout half the grants wemt to existing legal aild societies and.most
of the- first Legal Services budget was allotted to local.bar association:
or-bar—sponsored groups of 1awyers.35
Partially in return for these concessions, and-as the:culminationszof
a half~eentury of support for the idea of aid for the indigent,. the.
American- Bar Association in February of 1965 passed a statement of. approval.
and.support~f0r the new Legal Services program, The .sanetion, and:continuing:
support,; of the ABA was invaluable to Legal Services, particularly as.it
acted to influence otherwise doubtful bar associations., It was generally
acknowledged that most local bar associations were at least somewhat.
hostile to the.idea of Legal Services. And the more the Legal Services.
unit departed from the legal aid model, the greater the likelihood of-
hostility. The ABA's role in defending Legal Services—-both from bar
association attacks and from political attacks--became very importanta36
No doubt, part of the reason for ABA support of Legal Services stemmed from:
the. desire of the profession to protect itself from interference.by outsiders,
but. as. the years passed the ABA became more.generally supportive-of the
content and. achievement. of Legal Services.3
Understandably, in  the early days of Legal Services, the stress was
more on getting programs funded and underway than on agreement .of purpose

and method, evaluation, or tight control. By the end of 1965, about
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twenty-seven projects were in operation38 and seven reglons had been
established. Two years later, approximately 2000 lawyers were working
on approximately 250 different projects, with some 850 offices. There
are no accurate data on either the attorneys employed or projects funded
for the early years., Programs that were funded did not always open,
much léss continue, And while program grants were calculated on the basis
of the number of attorneys to be employed, slots were often unfilled.
Approximate figures for programs, offices, lawyers, and federal funding
for fiscal years 1966~74 are presented below., Even as approximations,
the figures portray a rather clear picture of very raplid growth in the
first three years of the program, followed by a leveling off in number of
programs and lawyers, but not in funding,
Many organizational changes occurred in the early Legal Sexrvices years.
As the number of programs increased, ten rggional offices repléced the
seven of the first.yeérs. Back-up centers were established that engaged
in research and appellate litigation in specific problem areas such as
health, housing, and juvenile delinquency, although in a few instances
they were created to sﬁpport programs in a given geographical area or
state rather than in'a policy area. There were continual efforts to ration-
alize the field officers. In the early days of Legal Services, when there
had been great urgency to establish programs, some very small programs—-
one-attorney offices in many cases--were funded. In subsequent years,
many smaller offices and branch offices were curtailed or merged., As
much as possible in metropolitan and highly urbanized areas, programs were
encourgged to combine so as‘to meet more effectively the range of urban

problems (thus, five programs in the Detroit area were merged into one).
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Y. 66.

FY 67

EY: 68

FY 69

FY 70

FY 71

FY 72

FY 73

Y 74

Number-
47
250
250
250
267
222
260
265
265
280
Note:
Number

157
1706
1800
1800
1850
1800

TABLE 1

Pederal Funding for Legal Services

827
30
36

42
54
61
61
7L.
70.

Legal

million.
million
million (excludes
million
million (excludes

million. (excludes:

million
. 5: 1
million

TABLE 2.

Services Programs

. research & development)

. vesearch & develupment)
research & development)

Date

Y 67
467
9-67
4-68

FY 68
9-68
8-69

12-69
4-71

10-73

Figuves exclude projects in research & development.

2000

TABLE 3

Legal Services Lawyers

Date

9-66
467
9-67
4~68

FY-68
8-69

12-69.
277



Name

E. Clinton Bamberger

Earl Johnson, Jr.

Burt Griffin
Christopher Clancy
(Acting)

Terry Lenzner

Fred Speaker

Theodore R. Tetzlaff
(Acting)

TABLE 4

Legal Services Offices

Number

551
600
850
950
850

TABLE 5

Legal Services Directors

Previous Position

1974 Position

Appointed

27

Piper & Marbury,
Baltimore

Neighborhood Legal
Services,
Washington, D.C.

Cleveland Legal
Services

OEO Legal Services

Special Asst. to
John Doar, Pres,
of Bd. of Educ,

~ of New York City

Attofney General
of Pa.

OEO Legal Services

Dean of Law,
Catholic Univ.

School of Law,
U. of S. Calif,

"Cleveland Legal

Services

Texas Southern Univ.

Senate Select Commi,
on Campaign
Practices

Hamilton & Schultz,
Harrisburg, Pa.

Jenner & Block,
Chicago, Illinois

Resigned
1965 1966
1966 1968
1968 1969
1969 1969
1969 1970
1971 1972
1972 1973
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The .amount of program turnover, unfortunately, cannot be measured--gome
.programs that.were terminated had never, in fact, opened; others were
merged; others restructured under new names,

In later studies by the authors, there will be extensive analysis of
the work and training of the lawyers who made up Legal Services programs
and back-up centers in different years; Although impressions about
personnel abound, there is wery little hard data. Legal Services offices,
dAn mast cases, had the benefit not only of the lawyers directly employed
by. them but also of the assignment of VISTA lawyers and lawyers who were
holders of Reginald Heber Smith ("Reggie') fellowships. The Reggie pro-
-gram, begun din 1967, grew from an entering class of 50 to 250 a year.
Almost all Reggies were assigned to neighborhood Legal Services offices,

~usually for a one-year period, but later for a second or third year if the
Reggie so wished., Not surprisingly, many Reggies remained in programs as
staff attorneys when their fellowships ended. Since Reggie fellowships
were prestigious and paid a salary higher than most regular Legal Services
jobs, they were usually a source of recruitment of special talent. For
xthe director of a neighborhood program, Reggies were a source of free labor.
After 1970, the Reggie program became increasingly concerned with recruit-
ment -of minorities, which carried implications for minority representation
4in neighborhood programs as -well. In much smaller numbers and with much
dess pay, VISTA lawyers also supplemented the staffs of Legal Services
PYOgrams.

In addition to the lack of agreement in the bar on Legal Services
organization and administration, there was also a lack of agreement on its

content or method. The early statements of the director, E. Clinton Bamberger,
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and his deputy, Earl Johnson, Jr., stressed the law-reform migsion of Legal

Services and downplayed services.

. . We cannot be content with the creation of systems
of rendering free assistance to all the people who need
but cannot afford a lawyer's advice. This program must
contribute to the success of the War on Poverty. Our
responsibility dis to marshall the forces of law and the
strength of lawyers to combat the causes and effects of
poverty. Lawyers must uncover the legal causes of poverty,
remodel the systems which generate the cycle of poverty
and design new social, legal and political tools and .
vehlcles to move poor people from deprivation, deprgﬁﬂ}on,
and despair to opportunity, hope and ambition. . . 77

Along similar lines, in 1965, Earl Johmson, Jr., sald:

[T]he primary goal of the Legal Services Program in
the near future should be law reform: bringing about
changes in the structures of the world in which poor
people live in order to provide, on the largest scale
possible consistent with our limited resources——a
legal system in which the z%or enjoy the same legal
opportunities as the rich.

In statements published in the 1966 Guidelines for Legal Services, there

seemed to be leés concern with law reform. The 1966 Guidelines stated that
the aims of Legal Services were (1) to make funds available for lawyers to
provide advice and advocacy -for the poor, (2) to find the best method to
“ bring the aid of law and the assistance of lawyers to the economically dis-
advantaged, (3) to sponéor education and research in areas of prodedural
and substantive law affecting causes and problems of poverty, (4) to
acquaint the bar with its role in combating poverty and aiding lawyers in
the War on Poverty, and (5) to fimance programs to teach the poor and those
who work with them to recognize problems best resolved by the law and lawyers.
The extent to which law reform should Ee emphasized, as stated by ' |
Bamberger and Johnson, quickly became the single most important question in

the development of Legal Services. Divisions over the wisdom of a law
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sreform-strategy were not.neecessarily .along the liberal . versus . .conservative

lines; there.was-.also the question of practieality. Vigorous. law.reformmmight

+be toeo much:foer .local bar:associations and the .lkocal sestabliishment sto
wswallow :and .thus - necessary support on’the local .level.might be.withdrawn.
There.was also the problem of .allocation of scarce resources, _in:that-a _baw
‘reform officerwould have to turn away service cases. There were:disagree—
smemts about. which.approach.would.serve the.needs .of .the;peor:best:and:about
i the .types..of “problems~each . .appreach. was best . .suited for.

.Irenically, while :the.politiecal. fight was- going onuover the foture.of
Ldaw. reform in. kegal ‘Services,.doubts were.being raised-by.Legal.Servieces
Llawyers.and .others -coneerning the. efficacy of .law:reform. The:argument.was
wmade sthat : kaw=reform, :almest .by.definition, .is .inappropriate-and unattainabile
swithin.:the Legal Serviees  program frameweotrk: . that mo:matter .how .aspiring
s<and ~energetic the .lawyers, they.usually failed in their .law-reform.work.
“What.did .it really matter if agency of state rules about.welfare :dependengy
«wwere :overturned by a test .case? The-state or .agency :had -enormaus adninistra-
‘tivediscretionary authority and could in effect .outmaneuver the Legal
.Services. clients.and.attorneys,.so that the.overall .practices remained 'the

41

‘same.
After some early hesitation, by the spring.of 1967 .law reformsemerged
:as the dominauntvoffiecdal.ddedlogy of QFEO.lkegal Services:and became.:a specific

4agpect..of program-evaluatien. .The mational office:of Legal Serviecessand the

~regdonal offices dent .their efforts towands .increasing ‘the amountof _kaw+reform

~work. 'The importance of .law reform.in the.minds of the.directors can. be
‘seen in the comment of Burt Griffin at the Harvard.Conference on Law and
‘Poverty, in 1967: '"To:me, questioning the relevance.of law reform .is like

asking 'ls the Pope Catholic?'"
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In the first two or three years of the Legal Services program, law
reform work was more a subject of rhetoric from the national office than
performance at the local level. Most programs were legal aild socleties
that continued to &o service work as before but on an expanded basis. When
law reform work did become more extensive, the political repercussions were
enormous. The Reagan—~Murphy attacks on Legal Services in 1969 were prompted
by the suits against various state agencies and programs filed by the
California Rural Legal Assistance program. Though the immediate threat to
Legal'Seryices posed at that time was blunted, the political attempts to curb
the law reform activities continued thereafter. There were at least three
efforts to regionalize and weaken the program, stemming from two sources.
Initialiy; Legal Serviées_had been g¢reated as a semi-autonomous program
within the Community Action Program (CAP) of OEO. The arrangeﬁent was im-
perfect and, on occaéion, unworkable when CAP promoted decentralization of
the Legal Services programs and administration by the laity.: Reasoning
along the same lines;Avarious state governors and agency heads thought that
ﬁore state or local control of programs would effectively control law reform
suits against public authorities. Though these two groups had little in common,
they did agree on the desirability of regionalization of Legél Services. The
political troubles intensified when Donald Rumsfeld became head of OEO and
pusheéd hard on the:gegionalization plan. This move was thwarted, but one of
thejéasualties was Terry Lenzner, the National Director of Legal Services, who
was veryvpopular Wifh the law reform eleménts in the program. Morale in |

-'Legal Services reportedly sank and the political warfare continued. Eventually,

~ the shape and compostion of a national corporation to run Legal Services and

what sort of restrictions should be put on the law reform and other political

42

activities of Legal Services offices emerged as the main issues.
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Anotherrcritfeisnrwassthat law reform-had. jaundiced . thesprospeetsisofi
LegaliiSérvicegsbyyaffectingyrecrulitment . patternss Law: reformy . ascan:
idéedbgyy. appearet. tovbesveryimportant: in' recrudtment . iniLegaldiSérvictesa-
ThHegpossibilitywofil dadng; lawsreform.and. appeals: worktaddéd:touthesglamouny
oﬁiaaLégﬂiiSéﬁvices@Positionm This, tooy resulteduin critiedsmuofi lawsirefonmi.
Itihasybeennargueduthat - thesgraduates of elitesschools:were drawn:intouLeggll
Servitesyselédyybecauserof. thezprospect. of: dodng:law: reformuanduappellates
workis andéthast thedts participationnhadya.-nunbers of i drawbacksas. - (1) laws
réﬁﬁ@mmbé@amémtdommunhﬂaasubﬂgﬁtaofiemph&sis@u(2&&1awygns%frommnalgeMite%lawW
schbolishwereiditcounagadi f romndodng; law -reformeworky., (3)) graduatessffomn
elitexsehbolsyleftiaftern:short timesy posing: serioussprobilemsy forrprogramss:
thatthapgddtovcarryonnsomeszcontinudty of law.reformawerki. Therargumient:
hé@@@iﬁﬁmﬂ@ﬂwliﬁe&thatfapyﬁiédatOuPartiCipationroﬁalawwelitESwin;civilirigﬁﬁss
.dekm; Theylefit. very, lazge.gapsswhen they returned towthedr:novmal’ settingss,
anddorganizations. suffered: greatly. A more.realistic,,andumovessatisfyingy,
workiiplanzshouldi desemphasize. law:reform work and seekibetter-kinddsofiservice:

By+1969% . community: educationy economié: developmenty , and: groupyrepys-
regehtationn weresalso.areassofi stresss. Barl.Johnsenls:1967 address. to..thes
Unidversitywof: Kéntuokyy LawsAlumni’ Day> Program: reveated: his.sansitivity . tou
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Wermus et léavesours of ficessands gos outi among,; thee:
least:i fortunaterofioutscitizenss« . .. .. Wéimust:
helpr:them. formyunionsy, coroperativesy condominiums,

neighbbrhoodiiassoecibdtionsy . and: community development:
corporations for their. own: betterment.44'
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All of these areas of activity proved extremely difficult to foster. It
was one thing to tell programs that they would be evaluated in terms of
their efforts to achieve particular goals; it was quite another to im-
plement the findings of the evaluation.

In July, 1974, the various conflicting forces at the national level
were able to conpromise their differences éver Legal Services and produce
a new governing statute called the Legal Services Corporation‘Act. As
the title of the Act implies, Legal Services are to be run by an .’
eleven-person board of directors appointed by the President with the advice
and consent of the Senate. A majority of the board have to be lawyers
admitted to practice. The statute contains a number of attempts at
restricting the more controversial aspects of Legal Services. There
is an attempt to cut down on law-reform, test-cagse litigation. The back-up
centers are eliminated. The corporation itself can undertake research,
training, and clearinghouse activities, but cannot contract ocut any of
thege functions and éannot engage in litigation on behlaf of clients.

The intention, thus, is to keep research under the direct control of the
board and prevent any activism. Another restriction on the corporation
forbids contracting with "any private law firms which expend 50 percent or
moré of their resources and time litigating issues in the broad interests
of a majority of the public "; this phraseology means public interest law
firms:

The Legal Services Corporation is directed to issue rules and regu-
lations governing the activities of its employees and its recipients
(i.e., Legal Services lawyers). Some of these restrictions include prohi-

bitions against public demonstrations or picketing; civil disturbances;
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violations of court injunctions; '"any political activityY; any voter
registration activity; transportation of voters or prospective voters; the:
incitement of litigation; training programs "for the purpose of advocating
particular publie policies or encouraging polig}cal activities®; legal
assistance for désegregation of schools, or to procure nontherapeutic
abortions, or to challenge violations of the selective services or armed
forces laws. In addition, local offices are required to solicit the local
bar associations for staff positions and to give preference in hiring te
local qualified persons.

It is uncertain how this new statute will be administered and what
effects it will have on the future of Legal Services. Some of the restrictive
provisions will be challenged in court on constitutional grounds. The mem~
bership and. direction of the board is, at the present fime, totally unknown.
Then, there will be very difficult problems of administration. Legal
Services consists of more than two hundred offices containing more than two
thousand lawyers spread throughout the country. Professionals are netor-
iously difficult to control and manage. These offices are used to runmning
things. their own way, and many have local political alliances. If our

knowledge of other bureaucracies is any guide, the Legal Services

Corporation will have a difficult time learning what is going on, let

along controlling field level operations., What we do know, though, is that
Legal Services will continue. Our guess is that there will be a continu~
ing decline in law reform activity, but beyond this, further directions

are not clear.

C. Public Defenders

At the same time that the federal government was undertaking a sizeable
investment in lawyers for the civil problems of the indigent, defender
programs were beginning to grow both in number and in office staff. By and

large defender programs were built on the base established prior to 1960,
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although there was more concern with appellate work and more acceptance

‘of defender programs in preference to appointed coumsel to handle criminal
cases for the indigentf Only to a very modest extent were the problems of
service versus refofm raised among defenders, but then there was no cen-
tralized administration for defender programs advocating reform activity.
Defender programs began.to improve after the 1963 Ford Foundation
grant for the National Defender Project (NDP). The\Project was an effort

to increase the number of programs, to improve operations, and to win greater

acceptance of defender programs as the best method for defending the

-indigent criminally accused. The National Defender Project included the

funding of 73 projects in a variety of circumstances--small counties, large
metropolitan centers, statewide, and some federal--as well as differeht
wofking arrangements: with law schools, through legal aid societies, and
through privafe defender organizations.45 Though the project was not de-
signed as a scientific experiment,.grants were structured so as to bear
upon the problems that defender programs in a variety of communities and
structures might have.

In 1961, defendér programs existed in oﬁly 3 perﬁent of the counties
of the nation and served only about one-quarter of the population; by 1973,
650 defender programs were providing services in 28 percent of all United
Stdates counties, but in these countles two-thirds of the population lived.
Sixteen states have organized and funded defender services at the state
level.46 The National Defender project plus the Supreme Court decisions
mandating the provision of lawyers in the criminal justice system served
to focus attention on defender programs. In large, urban programs,';n
particulér, changes have included increaaéd staff; more use of.ﬁplunteers,

students, paralegals, and investigators; better funding; more appeals work;
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mbrevoﬁficevsﬁedi&lization; more training; and improved procedures for
working with clients. Although the number of programs and size of some
have- inecreased, ii‘is noteworthy that a recent NLADA Defender Survey
revealed that orly one~half of the existing 650 systems are really offices
with staff attorneys or other staff. The other systems have only one lawyer,
unassisted. Approximately five thousand lawyers are providing defen
services in state courts throughout the United States; of these lawyers,
half.are»panb—time;47
The traditienal image.of defender work has been that it is lew-paying,
with little prestige and poor working conditions. Lawyers have been thought
to moeve out- of it rather quickly. Career defender work, uwiless federal, was
wntikely and étypical. The 1973 Defendef Survey reported that 39.2 pereent
view their defemder employment as a career 1:),<:~v,s~i-tri;cm.’4&8 Metropolitan defenders
are more likely to leok upon their positioms .as career ones than rural
defenders. Nearly half the- chief defenders have held their positioms two
years or less. Fifty-seven pereent of the defenders were under 30 years of
age, and 63 percedt of the staff attorneys reported salaries lower than those
paid the prosecutor's staff attorneys.49 Anthony Platt has stressed the
burn-out effect that defenders feel, comparable te what many Legdl Services
lawyers have reported.sTO Sueh findings rdise questions about the ability
of a defender system, as presently constituted, to handle the increased work
that would result frem the implementation of the Siupreme Court decisiens.
on the gther hand, there has been an iméreasing willingness by public
authorities to provide legal representation for indigents, and programs in
the defender field may proliferate.
There have been some devglopments in the defender programs that in
some-ways parallel the development of Legal Services and, in other ways, are

a veaction to Legal Services. A small number of defender offices in the



37

country became high prestige 1aw reform offices that attracted a great

deal of publicity and recruits. from social-reform-oriented elite young
lawyers. Positions in these offices were considered, for a time, to be

as desirable as positions in the best Legal Services offices. The other
attraction for defender positions had to do with the growing disenchantment
arid radicalization of some young lawyers that occurred in the late 1960s.
As the Vietném War and the counterculture increased, some young lawyers

began to work more and more in draft, drug, and political cases., ¥For in-

. creasing numbers of lawyers, criminal law practice became more attractive,

But if was not the traditional criminal law practice--either defending
organized crime or acting as assigned counsel, It was criminal practice
that had political and social reform overtones. Many reform-oriented young
lawyers seeking traiﬁing would not go into the prosecutor's office, which
had been the traditional training gréund for the usual career in criminal

law. 1Instead, these lawyers sought jobs with the public defender.,

D. The Voluntary Sector: Consumers and Environmentalists

1. Nader Organizations

Legai rights activities in the voluntary sector branched out of civil

rights with the emergence of Ralph Nader and the creation of numerous:

research and Investigation units associated with his name, Nader's study

of the Corvair, Unsafe at Any Speed (1965), and General Motor's hiring of

private detectives, thrust Nader into public consciousness as the consumers'
representative, campaigning against sinister harassment by giant corporations.

General Motor's out-of-court settlement of more than $400,000 provided the

funds for numerous Nader organizations,
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The premise of Nader was that previously unrepresented consumers
could defend themselves if more information were made available to them
and if they organized to determine and implement their collective will.,
Investigation and exposé were the key ingredients for the dissemination
of information. Goals were enforcement of neglected legislation, passage
of new legislation, or alteration of practices by public or private
authorities, The presumption underlying this mix of activities was that
a better balanced, more tolerable, system could be created without radical
adjustment of the economic or social structure. As Nader has put it:
It is abundantly clear that our institutions, public and
private, are not performing their proper functions but are
wasting resources, concentrating power, and serving special
interest groups at the expense of voiceless citizens and
consumers. . . . A primary goal of our work is to build
countervailing forces on behalf of citizens that do not become
jaded, bureaucratized, or co-opted. . . . Must not a just
legal system accord victims the power to helg themselves,
and deter those forces which victimize them?°1
Nader had great appeal for young lawyers. He was a lawyer himself and,
although he called on other professionals for particular kinds of exper-
tise, he felt that the aggressive lawyer as a problem-solving generalist
was best suited for his crusade. There was also a substantive attraction.
The civil rights movement was waning, at least for whites. Young lawyers
were also seeking alternatives to OEO Legal Services or were anti-government.
Nader was anti-Big Government and anti-Big Business. He was for the little
person, the consumer, the victim of giant public and private bureaucracies.
Nader's movement represented a facet of participatory democracy: Little
people could get together and with a skilled, sympathetic lawyer make their

voices heard. Working for Ralph Nader combined missionary zeal and

camaraderies, self-sacrifice, independence from government or business or
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private law practice, a vision of a new, democratic soclety, and, for
most, an exciting professional life in Washington, D.C. By the late
1960s, the appeal of Nader organizations to law graduates rivaled the
drawing power of Legal Services., To many, Nader organizations seemed
much more reform orientgd than Legal Services with no case-by-case service
activity. Nader organiéations usually offered a certain visibility on the
Washington scene and sometimes a role in the legislative procéss. There
ﬁas the attraction of working exclusively with like-minded people with
a great deal of organizational autonomy and no outside political inter-
ference. Another attraction was that since organizations were small the
workers were also the principais. On the other hand, salaries were
extremely low,

Nader organizations have been well-known for their use of research
teams whose findings have been published in numerous volumes., They focus
for the most part, though not exclusively, on the failings of federal
regulatory agencies.; No ofganizational chart can adequately capture the
complex of activitiés and groups usually associated with Nader. 1In
addition to organizations more or less directly under his control, some
organizations in which Nader has a strong interest are financially inde-
pendent,’and severai former Nader lawyers have started their own organiza-
tions, which function with varying degrees of autonomy, Most of Nader's
organizations have operated on very modest amounts of money from the General
Motors settlement, Nader's fees for appearances and speeches, from small

foundation grants—~the Stern, Field, Midas, Norman, and Wallace~Eljabar

Foundations, among others—-and from donations to Public Citizen, Inc.
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As of 1974, among the Nader or Nader-type organizations are theses

1.

10.
11.
12,

13.

14,

15.

16.

¥7.
18.

19'0

Center for Study of Responsive Law--Established in 1969, it
adminiisters the intern, or Raider, program and is responsible-
for several dozen reports.

Public Interest Research Group (PIRG)-~This law firm was
established in 1970 and includes about one-dozen lawyers working
in public interest law areas chosen by staff members.

Center for Auto Safety--This group was founded by Consumers
Union and Nader.,

Center for Concerned Engineers.
Professionals for Auto Safety.
Aviation Consumer Project.

Project for Corporate Responsibility--This group, which was
founded in 1970, sponsored Campaign GM.

Clearinghouse for Professional Responsibility.

Health Research Group: This group is staffed by doctors working
on occupational health and safety problems and other areas
related to Federal Drug Administration functions.

Corporate Accountability Research Group (CARG).

Fishermen's Clean Water Action Project.

Consumer Action for Improved Foods,

Center for Science in the Public Interest--The Center staff
consists of scientists and lawyers.

Retired Professional Action Group.
Public Citizen, Inc.-—Public Citizen has its own research project,
raises money for other Nader organizarions, and has its owm

litigation unit.

Citizen Action Group—~This group works with independent Public
Interest Research Group organizations in various states.

Tax Beform Research Group.
Congress Watch,

Institute for Women's Policy Studies,
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There is a 1arge amount of transition in Nader organizations. The
staffs are small and often are supported by only small amounts of money
from Public Citizen or some other group.52 Déspite the éméll size of
the professional staff, most groups involve at least one lawyer. Volun-
teers and students are an important part of the larger projects., As
Nader organizations have developéd, and the list reflects this, they have
recruited and mobilized representatives of many groups: Among these are
doctors, scientists, students, engineers. With the formation of independent
public interest groups in many states, often relying on'étudént workers,
the Nader .thrust is quite decentralized. On the other hand, the
creation of Public Citizen in>197l has tied together, however loosely,
severél of the existing organizations ds part of an effort to establish
an indepéendent financial base.

The focus of each group may change somewhat with the preferences of
staff members; in several instances parent groups have'spawhed sateilite
organizations as departing persomnel have created new groups, The formal
appurtenances of orgénization have never been of great interest to
Nader and his coworkers. What they have been concerned about is the
institutionalization of advoéacy for consumers--whether that advocacy is
expressed in private study/researqh groups, Or byvsub-gnits in bureau-

cracies charged with consumer responsibilities in response to an aroused

public.

2., The Public Interest Law Firm
By the late 1960s, it began to become clear that the lack of represen-
tation that had been demonstrated to apply to blacks and to consumers

applied moré generally throughout American society., In particular, it was
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felt that the government regulatory agencies that were supposed to
represent the public interest, often failed to do so, and thr‘ey they were
captives of the special interests that they were supposed to regulate.
The ddea that there was a need to represent the unrepresented before
government aggenciles received a strong sanction in a 1966 Court of Appeals
decigion involving a Federal Communicatieons Commission license renewal
proceeding, The United Church of Christ sought to represent groups of
blacks as listeners., The Court granted the group the right te present their
case on the grounds that the G:O:mmi‘..S’SiifOn no longer effectively represented
listener interests. This ruling wéfs applicable for many kinds ef groups
before rmamy different governmemnt ;aéen-cie's s and public imterest groups began
to proliferate, The term "public imterest" began to be uszgd,, in part for
lack of @& better term, but also to express the idea that the prdﬁﬂ:em of
unrepresentation applied through all gectors of society.

The proliferation of fouwrndation-supported public interest law firms
is a relatively recent phencmenon, having begun on a large scale im 1970
with the Ford Foundation's decision to become "a primcipal source of
gupport for public interest law vOﬂrg"anizations.""SS The number of foundatlems
that support such firms is not large. Ford is clearly the leader both in
terms of amount of support and number of organizations supported, but
other foundatioms—the Carnegie Corporation, the Field Foundation, the Stern
Family Fund, the Edna McConnell Clark Foundatiom, and the Rockefeller
Brothers Fund, to wame a few-—also contribute significant amounts of money

to public interest law.
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Analytically, there is no distinction between "publiq interest" law
and poverty or ci%il rights law, DPublic interest law repfeéents the
unrepresented aﬁd, in practice, concentrates more on environmental gnd
consuﬁer issues than on poverty and minority issues. But several public
interest law firms represent poof people and minorities, Public interest
law is virtually entirely class-action, law reform, but this is also true
of some traditional civil rights groups such as the NAACP, TIxdc, Fund. The
distinction, rather, is historical and descriptive, and due primarily to
the policies of the Internal Revenue,Service.

"Public interest law firms have undertaken a wide variety of cases and
have used a variety of techniques-—although‘their usual activity is
litigation. Their main areas of concern are consumer and environmental
protection. Some firms have maintained an exclusive focus on avparticular
problem; others have chosen to work on an array of subjects so long as
they pertain to a particular geographical area. Although most of the firms
are small in terms of permanent staff, several are augmented by law
students or graduate fellows or, in‘a few cases, scientists.

.Rather than attempting to describe several organizations, one by one,
we will present here capsule descriptions of only a few organizations,
chosen because of their different characteristics.

The Center for Law and Social Policy in Washington, D.C., formed in
1969, consists of:approximately fifteen full-time étuarneys and gsixteen
law students who work primarily in the areas of environmental law,_consumer
prétection, and héalth problems, inte:ngtional'law, and women's rights.ssk
Funded by the Ford‘Foundation, the Center operates primarily in a federal

context, with litigation its major thrust, but it also participates in
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the rule-making and adjudicatory processes of fedéral. administrative
agencies. 56

Using difflerent techniques and focusing on as single area to & much:
greater extentr, the Center for National Poliey Review at Catholiiic:
University seeks "strong enforcement and implementation of existing edwil
rights legislation solely through admindstrative lobbying.!" The Centexr
provides legal research, social. science resources, and techniieal assdsbamce
to: civil rights and public interest groups,. and gemerally functions: as. a
clearinghouse fox research on: eivil rights. However,, the. Center alse takes
action. om its owm behalf from time to time in the- fields: of housimg,,
employment, and. criminal justice. 27

In the: area of environmental protectiom, the Sierra Club Legal Defense-
Fund. provides a dififerent model because of its one hundred: coopewating
attorneys throughout the country. Founded in 1971 as the legal arm of the
Sierra Club, it is direetly involved in litdigation in. Galidfoxrmia,. but
indireetly throughout the United States. The full-time staff attomneys
also engage: in litigation dealing with administrative practices. and consumer
protection im California.

Another type of public interest firm is the Appalachian. Research and
Defense Foundatiom, Inc. of West Virginia (APPALRED)... Funded by the
National Endowment: for: the: Arts and the 0ffice of Eceoneomiec Oppontunity,,

it has four offices: with. fifteem staff attorneys: comcentrating om. problems:

of poverty and envirommental. damage in the: Appalachiam: region..
gives: direect legal assdistance to diisabled coal miners who cannot establish:
their eligibility for various state or federal assistance programs,, to.

sick persons who are denied admission to hespitals Because: tliey: cannot: pay:
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required deposits, to consumers victimized by private utility companies,

and to poor, rural communities threatened by environmental dangers

caused by such things as dam construction or mining. In addition,
APPALRID provides back-up assistance to other community legal services
and programs in Appalachia, organizes schools for mountain children, and

58

conducts folk and art festivals for residents of the area.

Some public interest law groups concern themselves solely with securing -

rights for various minorities. The Mexican-American Legal Defense and
Educational Fund, Inc.,, attorneys work through litigation and publicity

to secure the rights of Mexican-Americans primarily in the areas of
employﬁent, housing, and education, The recently founded (1972) Puerto
Rican Legal Defense and Education Fund, Inc,, works primariiy in the areas
of employment and education-for Puerto Ricans. The Nétive American

Rights Fund (NARF), which originated as a special project of California
Indian Legal Services, is a Legal Service back-up center, emphasizing the
protection of Indian natural resources, treaty rights, tribal sovereignty,
education, and Indian\éulture and religion.59 NARE illustrates a chéracter—
istic common in the public interest firm area: mixed auspices; its funding

is from foundations, from federal government sources, from general member-

'

ships, and/or from universities.

Finally, organizations previously concerned Wiﬁh investigation and
dissemination of infﬁrmation have undertaken litigation or associlated
themSelvés with 1it, Botﬁthe League of Women Voters and the United Church
of Christ have been involved on a small scale in a more active use of law.
Since late 19705 Common Cause has engaged in 1itigation,Aprimarily in the

areas of voting rights, financial disclosure, conflicts of interest, and
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campaign finanée reform., Consumers Union also has a litigating unit
consisting of five attorneys.

Although the total number of public interest lawyers ahnd law firms
is small, the fiumber is growing and there is a great deal of variety.

There are, for example, firms created by private law firms in Chicago
(Business and Professional People for the Public Interest, Foundation for the
New Business Ethic), firms exclusively concerned with representing the
public before federal regulatory agencies (Citizens' Communication Center),
firms involved in the "open suburbs'" movement.

Public interest law, as an aspect of the legal rights movement, is
obviously in a very early and unpredictable stage, Reliance on foundations
for funding will probably be untenable in the long run. Financial support
provided by member organizations, such as Common Cause, the League of
Women Voters, Consumers Union, and minority organizations, is probably
more durable. Furthermore, at the present time, the public interest law
bar has not yet persuaded the Internal Revenue Service to allow the firms
to receive court-awarded attorneys' fees, which could be another source of
revenue, On the brighter side is the growing interest and sympathy of
the leadership of the American Bar Association. At the present time, this
support is confined to the top leadership and has not yet percolated to the
general membership or the state bar associations. Still, this support is
important and may within some years translate into tangible support for

public interest law from the organized bar.
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E. The Private Bar

The influence of legal righte activities began to manifest itself
in the private bar during the end of the 1960s. When private lawyers
did legal rights work, most of it consisted of service cases or public
service. Therxedid emerge, however, two kinds of legal rights activities
organizations: self-proeclaimed public interest law firms and law communes.
Some private law firms identified themselves as public interest |
law firms. A very few of these private public interest law firms support
themselves solely from public interest law work--that is, they have

sufficient "public interest" clients (like the Sierra Club) that pay

fees or the firm obtains grants for specific projects. Most private

public interst law firms have a mixture of regular clients and public
interest clients. Lawyers in such a firm tailor their caseléad so as to
do a considerable amount of free or low-fee work for. cases-or clipnts that
they define to be in the public interest. Their regular fee cases may

or may not be complementary to their public interest work—--usually not.
Most often these firms are wholly dependent on regular client fees for
income. The total number of these lawyers in‘these firms is small,

perhaps only about lOO.60

lSome of the private public interest firms attempt to specialize on
pdrticular kinds of public interest work. Others work on whateﬁer cases
or clients partners are interested in at the time. Within private publie
interest firms, often called "mixed" firms, one partner may do nothing
but public interest work, whereas another has a rather traditional set
of cases. Impressionistic evidence from recent years suggestsvthat some
young law graduates may be increasingly inclined toward a practice in

which they work enough for paying clients to finance thefr devoting a

substantial amount of time to groups or individuals on a reduced fee basis.
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In a sen§e, the: Law: commune is: a: raddcal version off the private publiic
interest firm. Communes: attempt to- Iimit their work to Kkinds: of cases owm
clients alomg: ﬁadib.a;l;;,p puliticadl, id&alogical lines, making cl=srges: for
their work onlly i#f clients have funds. The overriding aim of the: communes
s political aétivismg. rather: than: the traditional practice: off Tawn. The:
usual~and preferred--clients: ave criminal defendants;,, politicali ackiwistiss, and
radicals;. and. students: and: ctlierr youth. im: varying; forms: off alternative culturs:.
Law communes: have: been: notable chiefly fiour the: defenge: of poliiitriicall mimor—
ity groups: and), in- some: instances,, for asctiviities in: the Nationall Lawyers:
GuﬁfJEd-.ﬁ L Since: such: elients: Erequently have: limiited resources), comMmumess
aliso: do: come: "straight'” fee work, often minor matters: for neighbortiood:
peopley, tor provide some: support, Oh prineiple;, they refuse: any corporate:
work: (Lf offea:ecL)* Communes, hawve: varying, work: and! Simancial arrsngpmentss
But,, in. mest, the: lawyers. (and: eften' parvalegals, students, andi secretaniies):
decide j;ai"ntﬂiyi about. case intake and: work dii‘&ﬁributﬁom,é‘z: Usualilyr saliariies,,
or: allowances., are very modest,. and. law. commune members: may shave: houwsding
to. mindimize: Einanciall outlays: and as: an. expression: of thedr phflosophicall
solidarity. The mest famous: communess—the: ones: tiat have given: sor much:

vigibility: to: the: term: Movement Lawyers-—-ave: the: now defunct Law Commune:

im New Yoxk City, the Baw Sindister im Los: Angeles,, and tlie communes: iin
Newark, New Jerseys, and! Canbridge,. Massachusettss..

At one: time: ox anotherx Im: the: last thvee: years,, betweem: twor and! tlives:
dozern: COMUUNES: awe: been. identified. Not supprisingly, many commumes: Hewve:
ungtable: situations:: FLinaneizl difficulties and very C'IQ:S‘E“ working and:
living arrangements Have led: to: considerable turnover; not. only do: indi—

vdiduals. leave, but units: ddgsolve. In some cases,, communes: have re-defined

themselves. as rather traditibnal law firms in order tor stay in: exdiistence:.
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In recent years considerable public interest work has been undertaken
by the more tréditional law firms. The same concerns that resulted in
increased foundatién financial support for lawyers working on behalf of
the poor, consﬁmers, environmental groups, and minorities led, in the late
1960s, to a highly varied set of activities in the traditional private
" bar. FOr‘lack ofiany more adequate descriptive ferm, these activities
are usually called pfo bono work-—from pro hono publice (for:the public good).

Law firms and’lawyers manifested an increased interest in pro bono
work partially in response to desired of motivated young lawyers to work
in civil rights, poverty, and public interest jobs. For -example, around
1968 it was widely believed by many hiring law firms that the best law
graduates were not interested in traditional firm jobs and that.they would
seek jobs in Legal Services (or like activities) unless traditional firms
" had attractive pro bono programs in which they might participate.

The Wall Street Journal on September 26, 1968, reported that

While most law students still do strive to get a lu-
crative job with a corporation or a firm or a
traditional Government post, an increasing number

are opting for low paying jobs that they consider
more challenging and . . .'"soclally rewarding" . .
those that are choosing to stay away from Wall Street
are often the brightest students.

In the same tone, as recently as May 29, 1972, a Wall Street Journal

. article reported:

The hiring partners in most firms agree that they
get many more questions about opportunities for public.
service work from law school seniors interviewed today
than in the past. Young lawyers themselves say such
opportunities play an important role in thedir decisions
to join a given firm.
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Althoygh«the :actual :deflection of .talent .away from private Jlaw
ifirms awas :probably :small, it is clear 'that .some Legal Services programs
were ;suceessful in.attracting very sable -people. Law firms concermed
wwith -hiring -the -best thus had .an.inecentive to .create an-in-house jpregram
.for .pro ibono -work.

Pro -bono :fﬁork is, .for purposes of .convenience, divided very :roughly
Anto ;1two,..,cat..egborri~es: work done by traditional firms (er .selo zpna\,ctit.ionens)
;and swork :done by rgroups of .lawyers .and :bar .associatiens.

JSince :such :a large :percentage .of lawyers :are in ;private firms, the
-amount and type .0f pro bono -work :they .do Is .potentially important. In
rbraditional firms, there.are .four basic patterns:for thandling :proibono
work: (1) A ;pro.bono sor ;public interest .department .or ssection «as .a
-permanent part .of the firm. Usudlly.a full-time pa,f.tner, doing.:only
pro sbono work, heads .the department, .and ‘he ‘may :be .assisted by one .or
mere associates. (2) Public .interest co-ordinator :programs, ;with a
;partner -or committee keeping track of .work done by .individual -firm
mmembers. Sometimes new cases.are handled :through .the.:co-ordinator. :The
extent .of sypervision varies :greatly from firm to firm with ssome public
JInterest :partners .only boekkeeping and .others.working with cases,
-prablems, .or persennel. (3) Branch offices maintained by the firm, .with
spersonnél .assigned either .on.a rotating :or .semi-permanent :basis accond-
dng to the wishes wof the lawyer. (4) Firm participation .in a Legdl Ser—
~ices .program, .in @ law.school :program, .defender :office or like facility.
JUsually ~many members wf .a firm :are participants 4n zsuch :a -,pno:g.r-,am.”s 4 "To

;date, ‘the public interest co-ordinater (or -partner or :.committese -or .supervised
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released time) ana the public interest department have been most preva-
lent férms. bFor each of these models, no specific amount or percent of
time is specified, although in most cases guidelines in the firm .have
been developed.

Of course, some large firms provide very generous support for pro
bono Casesvwithout any explicit public interest departmepts. In a 1973
study of‘éttorneys in Erie County, New &ork, Philip R. Lochner mékes the

point that for some lawyers in new or modest practices, a great deal of

~

low-fee work may be done, not so much from choice as from lack of choice:

Low fee work for poor people may be all that a lawyer can attract.
Impressionistic evidence suggests that there are signs that the pro

bono interest in traditional firms is on the wane. Perhaps there was

no real commitment on the part of traditional law firms, and once the

competition from OEO Legal Services declined, their interést in offering

~

N

nontraditional alternatives to new ‘agsociates slackened. It is also
: < v

N .
reported on an impressionistic basis, tﬁag applicants for jobs in tradi-

N
~

tional fifms are no longer inquiring about pro bono opportunities. If

N .

true, this’change'in professional orientation may be the result of a

'softEning job market for lawyers, or may reflect a more general decline

in interest in sociai reform.66
G. Organized Lawyers

Lawyers in groups and bar associations have played an increasingly
active role in legal rights acitivities. As described earlief, bar assoe

ciations have had a long-standing interest in legal aid work, and many took

. on new roles in the provision of Legal Services. In addition, new organ-

izations of lawyers have been created, usually in response to specific

canditions or events. For example, the urban riots of the 1960s led to new
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groups of lawyers to provide emergency legal defense, or to monitor demenstra-
tiens. Often new associations of lawyers have emerged in response: to. short-
comings of existing bar associations, although in some cities bar associations
and new organizations of lawyers have worked together and come to. concedve
of their activities as complementary.67

Within the American Bar Association, more systematic support of pro bone
work began in 1971 with the Project to Assist Interested Law Firms in Pro
Bono Publico Programs. The purpose of the 1971-73 Pro Bomno project was "to
collect, compdle, and distribute information to the private sector of the
bax about the newly emerging formalized efforts in private firms to handle
pro bono work, as well as to consult with law firms who wished to dewelop.

1 68

similar praograms. The project evelved in 1973 into the Special Committee

on Public Interest Practice, dedicated to "the challenge of enlarging the field
of public interest law and the number of lawyers who. practice it.”ag Initi-
ally, the Committee saw itself with two main problems in realizing its: broader
mandate. First, should they support the concept that each attorney, regard-
less of the nature of employment, had a responsibility to provide legal

services in the public interest? Second, how should one define the public

interest ohligation if it existed--what types of law, what amount of obliga-

tion each lawyer had, how the bar might enforce obligations, if at all.
Other ABA activities included publication by the Young Lawyers Section

of the Prisom Law Reporter and sponsorship of the Washington, D.C. Food Re-

search office in comjunction with other agencies. The ABA has also funded
Boston Lawyers. for Housing as a pilot project. Throughout the country ABA
chapters—--or more often their Young Lawyers Committees-~have undertaken public

interest activities on a modest scale.
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Another active bar group has been the Beverly Hills Bar Asspciation,
which has supported a public interest law firm. The Hennepin County Bar
Association of Minnesota hgs been operating a Legal Rights Center apd a
Legal Advice Clinic. Perhaps a dozen more bar associations have undertaken
more than tentative steps toward a larger public interest role. Activities
undertaken in this context vary from a well-publicized and organized pro-
gram making services available to the needy on a regular basis (with
several hundred attorneys involved) to more modest efforts to work with
public defender programs, to working with university clinical programé,
to handling "borderline" financial cases refused by Legal Aid, to
participating regularly in Legal Aid offices. The last of these--working
with an established Legai Aid or Legal Services program—-is the most
common. Most bar assocdations, however, do not even do this much. If any
work is undertaken-at all, it is usually compiling directdries of legal
aid availability and studying the needs of the poor. Unfortunately, there
is no adequate data to tap the public interest activitles of the whole
spectrum of bar groups. What is generally granted, however, is that the
mobilization of bar groups into public interest work offers one of the
major alternatives for increasing the personnel and financial base for
public interest work.70 \

Disillusioned with the lack of response of traditional bar groups, law-
yers in four major cities founded counter-bar organizations, called Councils
of Lawyers. The oldest of these groups, the Chicago Council of Lawyers,
was founded in October of 1969, and grew to more than 1400 members. Working
thrqugh both researéh and actiop cdmmittees,vthe organization has operated

a lawyer referral service for police misconduct, evaluated judges (including
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nominees), and taken positions on local, state, and national issues. The
Chicago Coumncil is by far the most active of all of this type of counter-bar
association. It has been granted the status of an A.B.A. affiliate.

A less active role is playéd by the Council of New York Law Associates
(founded in 1970), which acts primarily to disseminate information about
pro bono activity and only secondarily as a service organization or in an
investigative capacity. The Council of New York Law Associates, with about
1600 members, has become somewhat more action-oriented in the last two
years, but it remains more of a clearinghouse than anything else. Councils
were also formed in Washington and Los Angeles.

Other essentially "alternative" bar groups involved in the legal
rights area are the Lawyers' Committee for Civil Rights Under Law (LCCRUL),
the National Lawyers Guild, and the National Conference of Black Lawyers.
In most of the dozen cities with LCCRUL organizations, manpower is
recruited by approaches to firms, not individuals. The local organiza-
tions usually enjoy good relations with leaders of the bar and local bar
associations. The case emphasis is usually on impact or law reform work.7l
Raymond Marks has referred to LCCRUL as a brokering organization, brokering
between lawyers and clients (as indeed is the case with Community Law Organ-—
ization of New York and the Council of New York Law Associates), giving pre-
ference to big or exeéiting cases rather than service work. Some offices in
the South are rum directly from mational headquarters and concerned almoest
exclusively with civil rights, but for the most part, local offices are auton-
omous and, according to funding and staff preferences, may establish projects
of their own, solicit individual attorneys rather than firms, and act accord-

ing to their preferences.
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The early history of the National Lawyers Guild has been discussed.

During the early.énd middle 1960s, the Guild had still not recovered from

the McCarthy years. By 1959, the Guild's membership had declined from

more than five thousand members a year after its founding, to 620.72

It was not untll the 1967 convention that the Guild began to emerge
as a "'movement bar association," la¥gely due to the prodding of student
aétivists who wanted the Guild to develop programs of specific interest to
students. It was at this convention that the Guild began to convert itself
into a "political association of the bar, with the projection of a more
‘activist, movement-oriented image.”73 In pursuit of this goal, the Guild
decided to first concentrate ifs efforts on the selective service law and
the draft. 1In 1968, the Guild adoptedva new.constitution that proglaimed
itsvcommitment ta rédical social change. 1In addition, the Guild bégan
intensive efforts to educate and counsel students on the draft and to "get
public exposure as it had not done in almost two decadgs."7é The Guild's
resurgence, then, was part of the broader radical political movement of the
late 1960s that WasAinspired by, and coalesced around, the: antiwar move-

ment, and that also saw the rise of SDS, Black Panthers, National Welfare

Rights OrganiZation,vhnd National Organization for Women. 7

Most Guild members are not interested in test-case law reform kinds
of activities particularly at the appellate level. Rather, they prefer
to work at the community level with criminal defense of activists, actions
by tenants against landlords, legal support for strikers, and 80 forfh.
Their goal is not mérely the winning of a_given case for a group or indi-
viduals, but more broadly, to radicalilze, organize, and teach people so &
that they will be able to use law tégether with other tactics to achieve

their ends. To a considerable extent, "radicals first, lawyers second"
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could be used to describe many of the Guild leaders. The Guild hgs been
most prominent in the political defense cof activists——-both with routine
criminal cases and major political trials, in which publicdeducation is
conceived of as an important dimension of the work of Guild lawyers.
Aside from criminal work, the Guild also does extensive prisoner work,
military rights work, and grand jury defense work.

The National Conference of Black Lawyers (NCBL), organized in
1968-69, is both a counter‘and an alternative bar organization. Its con-
cern is radical social change, with particular concern for the invidious
effects of the criminal justice system on blacks and the poor. The aims
of the organization are stated in political terms, rather than in terms
of law reform: its intention is to use the skills of the black bar in
struggles against racism and for the liberation of black people. NCBL
activities have included defense of politically unpopular people, affir-
mative suits on community issues, monitoring of governmental activity
affecting the black community, and working on issues of lawyer referral,
jobiplacement, continuing legal education, and law school admissions and
curriculum, as they relate to blacks. The activities of the NCBL can
be grouped into seven classifications: political cases, prisons, military
justice, harassment of black judges and attorneys, international issues,
fofmal relationships with other groups, and service to the bar. With about
five hundred members, regional offices, and ties to other organizations
jolned in statewide legal defense groups, NCBL has been quite active in
locad, state, and national activities.

Another type of owganization has emerged in several cities. Lawyers

have been organized by ghetto or foundation organizers to provide volunteer
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legal services. Expenses for such organizations have been borne by a

variety of methods, ranging from support by the lawyers themselves to sup-

port from large private law firms. Pétterns of organization arevquite varied.

The most famous organizations are Community Legal Organizations (CLO) of New

York City and Chicago Volunteer Legal Services. CLO, founded in 1968, uses

volunteers and employs several staff lawyers on a full-time basils. Chipago
Volunteer Legal Services, which was founded in 1965, by 1973 involved 250
attorneys, which was more than the number participating in any other program.
Several other communities have or have had rather similar programs, varying
in size, in type of preferred clientele, and in kinds of cases usually domne;

but overall, their emphasis is on one-to-one case service and not on law re-

form work. In some instances, small subsidies have been obtained from bar asso-

clations to pay a coordinator and secretarial staff.

V. Conclusion

Though the segménts of the Legal Rights movement described above--—civil
rights, Legal Services, public defender programs, the voluntary sector
éncompassing Nader o%ganizétions and public interest law firms, the pri-
vate bar with "mixed" firms, law communes, pro bono programs in traditional
firms, and groups qf lawyers and bar associlations-—-are neither conceptually
crisp one from another nor definitive of the whole universe of activity,_
they are the main organizations in efforts to secure more entry to the legal
system for the unrepresented. The four major strands of activity prior to
l960—-onefto—one individual service cases, sg;vice organizations, government
public service and law reform, appellate litigation—-have emerged differently
in these organizations. In Legal Services, issues of service and law re-
form and elitism havé_all been argued. Defender programs have been only

mildly concerned with tensions between service and law reform, and not at

'
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all with elitism. For the voluntary sector, assumptions of elitism and
law reform hamé been accepted, in part because the public constituency to
which such organizations respond is diffused, in part because reform and
elitism are aceeptable to direct funding sources, in part because the
organizations.are new and relatively free to define themselves without do-
ing violence tg the image of the legal profession. A rather different set of
set of circumstances has prevailed in traditional law firms doing pro bono
work and in lawyers' associations and groups. In these cases and the one~to-
one individual service model and the service orientation have been much
more influential than any issues of law reform,

Subsequently, empirical data will be presented on the public interest
practice of lawyers, but here it is appropriate to observe that although
the law reform strategy has more adherents—-and more organizational
support--than ever before, it remains a controversial strategy for legal
rights organizations. For the most part, as the legal rights movement has
unfolded, it has been clear that the profession would be highly supportive
of insitutions that were not radically different from the individual
service and service organization models of the first half of the twentieth
century. Law reform, especially when done with public funding, has been
so controversial that to a certain extent its main thrust is currently borne
by the voluntary sector. Whether mobilization of more lawyers into public
interest work, as a part of their professional obligations, will result in
more law reform work and more work for those with the least access to the

legal system remains unclear.
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